Civil Book 1
On the outer cover are the initials ‘JWW’ and ‘1841’
Introduction 
This is the only surviving Willis Case Book relating to Civil Cases heard by Willis in the Port Phillip District.  It only covers the period from 4 June 1841 to 13 July 1842.  Frequently, there is very little detail about a case.  This may indicate that a listed case did not proceed, either because the parties did not attend Court or they settled the case.
The “Commentary” on these cases has been done by His Honour Paul R Mullaly QC
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Civil Case Book 1
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June 4 1841
Ex Parte Wm Highett

Mr Brewster applied to the Court to appt a ? Highett having paid £ 640 to purchase ? for lot 69 comprising 340 ac in the parish of Merangon which had been advertised for sale under 20 p per acre.  This application is made under the Regulation of 21st Jany 1841 a receipt for the purpose (?) had not been paid (?made) under these Regulations.   Application founded on some Sydney cases.

JWW

Appln refused  I told him I was the Judge and not the counsel or Spcl Pleader in any suit which might be instituted and that wherever (even on the pt of the Crown) there had been an injustice the law provided a remedy, in some instances in the case of the Crown itself  a petn of monstrans de droit; and that the party himself who inflicted the injury might in some cases be made responsible.

Then Mr Brewster thanked me for what I said and I replied he had only to thank me for a strong expression of his ignorance (?) or to that effect

JWW

Commentary
William Highett (1807-80) – (See ADB Vol 4 pp390; Garryowen (passim).) 
 In 1838 he became first Melbourne manager of Union Bank of Australia.  He was living in Queen St at this time (Kerr)

Edward James Brewster (!812-98), barrister, (see Forde (passim) Garryowen (passim)
It is not possible from these notes to determine the nature of these proceedings  One wonders whether the Regulations mentioned were really the Land Regulations 1840 - made in December 1840 and published in the Gazette in March 1841 - (see Clark Documents Vol 1 p235)

All land was vested in the Crown from whom a title could be obtained.  The common law methods of obtaining possession or restitution of land from the Crown were by petition de droit or by monstrans de droit – the latter was commonly used where reliance was placed on facts already acknowledged and established (See Blackstone’s Commentaries Bk 3 p 256)

‘the counsel or Spccl Pleader’ ‘counsel’ was the barrister appearing in a case; - the ‘pleader’ was the one who drew the formal pleadings relating to the case
Brewster had difficulty appearing before Willis and eventually gave up his practice at the Bar and went into commercial business.
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Port Phillip   June 4 1841
Assessors       Messr Kemmis & Mercer

Commentary
An ‘Assessor’ was a person who sat as an assistant to a Judge – usually someone skilled in commercial practices and usages. The assessor had no say in the decision made in the case 
Patterson & Anor v Harrison

Assessing Work and Labour £71-14-8

Erection of a Wool Press

Verdict 71-14-8

Commentary
The wool press was normally on the squatter’s station as the wool was pressed into bundles of some three hundredweights before being moved away (S H Roberts: The Squatting Age in Australia pp420-21)

Brown v Bird

Sale of Rams Five Verdict £22-10-0

St John v Morrison

Premature ? Not shown any Damage

Damages 1/-

JWW

Commentary
A claim was ‘premature’ when the facts underlying the plaintiff’s complaint did not create a claim at that point of time.  In this case the note ‘Not shown any Damage’ could mean that no loss of property was proved.

‘Damages 1/-‘ indicates that nominal damages were awarded, ie a trifling sum when a legal injury is suffered but there is no substantial loss or injury to be compensated.

The ‘St John’ was probably Major George Frederick Berkeley St John (1795-1866) who arrived in 1840 and became Police Magistrate in Melbourne in 1841.  This might explain why Willis has put his initials on this note

Frost v Walton £44-8-6

Assessors       Mercer & Manning

Kettle v Smith  Work & Labour

£13 – Verdict

Power v Cannon    Asst

£65-16-3  ? (some figures)

Commentary
There are documents in Box 55 which could relate to this case

James v Tullock    Goods Sold

£34-1-9

Mills v Jones £27-18-18

Verdict

Brown v Lockwood

£72-15-7

Damages

Patterson v Carey

One shilling

Pell v Cooper  £62-2-6

£52-2-6

Rucker v Rose    £29    Verdict
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Campbell v Hodson & anor

223-10

Non S

Campbell v McKenzie

£249-7-0

Bill of Exchange

Carrington proves bill

Verdict £223-10-0

Williams v Williams

£61-0-3

50 cases of American flour

June 4  1841

Mr Redmond Belcher

Assessrs – Mssrs Manning & Mercer

Auctioneer (?) and Williams 

Plt

Clerk I know defendant I remember being authorised to receive orders for the plaintiff. I received orders from the deft to sell by public auction 50 barrels of American Flour in the early pt of February – deft requested me to advertise 50 bar of A flower (Willis’ misspelling) for sale by auct by plaintiff – deft wished the flour to be immediately sold to clear the wareroom – he never rescinded the order – 2 casks were sent as a sample of the 50.  it was then agreed that the plaint should give orders (also sidelined) upon the deft for the flour when sold – these trms were never rescinded before the sale.  The flour was
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Sold to several p and some orders were given on the defendant for one lot of flour – I gave one order for 5 casks of flour – I was applied to in consequence of that order not being complied with – I applied to the deft about the flour.  He said the flour was not delivered nor would be deliver it for the price for which it was sold – some sold for £1-2 and some at £1-1.  good flour.  Plait told deft in my presence that unless he produced the flour he would advertise in the news papers for tenders for the 48 casks and that he would sue him for any deficiency (also sidelined) – we were personally liable.  We then advertised for 48 casks of American flour which were supplied and delivered to the purchaser – sale on 11 Feb – purchased by plaintiff about 7 or 8 - £50-14 amt of net proceeds of sale of deft flour difference £61-0-8 – 1st cash sale 2nd credit sale

Xexd

Two or three of the purchasers had demanded the flour when the plaintiff said to the deft that he would get the flour and sue for the difference – deft said he would not deliver the flour and he might do as he pleased – bill given to Barnes – 3 months – for cash Barnes would have sold the flour for considerably less
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George Thomas sworn   American flour in February last was 50/- a cask – credit – in purchasing a small quantity 28/- per ton not an unreasonable price – I should not consider 56/- per barrel an unreasonable price, 50/- per barrel was the most I got

Exd

I have sold at 50/-.  I certainly should not have considered myself justified at selling at £1.  I should have considered myself clearly liable for the difference between that and the market price

Case

Defence Mr Cunninghame

Want of authority – gross negligence

Auctioneer not liable having disclosed his principal – auctioneer not sued
Negligence – sale at £1-2 and £1-1 when selling at 50/- purchased at 56/-

Th Power sworn
Would not sell goods except for credit at present unless especially instructed to sell for cash
Xed

When I take bills I guarantee the payment and charge adl commission
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1st authority – vide instruction why have not disclosed the name of the principal and the modes of delivery – which actual recipient ? for buying the flour

Verdict for plaintiff damages £45

Commentary
It is difficult to determine the identity of the parties in this litigation.

Possibly, they were Octavius Williams a merchant in Flinders Street (who became insolvent in 1850) and Charles Williams, an auctioneer in Elizabeth St (who became insolvent in 1843)

‘Redmond Belcher’ was William Redmond Belcher (1814-73).  He was an auctioneer and clerk (who became insolvent in 1842) and then he became Clerk in the Court of Petty Sessions.  

George Thomas was a merchant on Queen’s Wharf

Archibald Cunninghame was a Barrister

Thomas Herbert Power was an auctioneer in Queen Street.

These notes leave me with the impression that the plaintiff agreed with the defendant that he would sell flour to be provided by the defendant.  However, when the plaintiff received orders for the flour, the defendant did not supply it and the plaintiff had to buy it elsewhere.  He then sued the defendant for damages - the difference between the cost if the defendant had supplied the flour and what the plaintiff had to pay when he purchased it elsewhere.

It is of interest that, in this period of depression, items cost more if payment was by credit rather than cash.
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June 4 1841

Sayers v Mitchell £67-16-0

Goods consigned from Hobart Town to Plt

Gooling v Higgins Camp NP 451

The point is the Warrant – Captn landed the goods without due authority – in consequence they were seized – ergo dams

C H Le Soueff sworn  - in the Customs Quasi Comptroller – I went on board the Agnes & Elyth – John Mitchell deft Capt – I seized two tierces of tobacco on 2 grds – first not being reported by the Master 2dly landed witht payment of duties or wharfage or entry – manifest Capt signs before the declaration.  Plt might have passed the entry – they would have been seized whr he had or not for not being reported by the master in the manifest – they would have been seized even if in the manifest because the duty was not paid on them – the person the goods are consigned to pays the duty – without the entry they would have been seized – distinction between bonded – seized for not being reported – it is the master’s duty to report

Xeced – the goods appeared on the outward manifest
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The captn knew & yet refused to enter them – cargo book – the bill of lading are the receipt (defendants knowledge shown by notice) of the goods would have been seized without entry papers or not if warrant was not produced – consignees duty to have got the warrant

Rxexd

Octavius Williams sworn

Clerk to the deft – I know of consignment to plaintiff by Agnes & Elizabeth – tobacco worth 2/- to 2/5 per pound exclusive of duty two tierces sold for £73 in payment of duty then worth – without duty 90lb in a tierce

Verdict  for plaintiff

Damages of £50

Commentary
Edwin Mawney Sayers was a merchant in Elizabeth St (Kerr; Garryowen)

Kerr’s shipping list for 1840 refers to the Agnes & Elizabeth with Capt Mitchell from Hobart Town (eg p191)

There are Internet references to the Agnes & Elizabeth with Capt Mitchell from Hobart Town arriving in Adelaide on 6 April 1841; Built 1840. Known to have operated in eastern Victorian waters in the 1840s. Wrecked 1854. 

Charles Henry Le Soueff was a tide-waiter in Melbourne from 1839; member of Melbourne Club

Octavius Williams was a merchant in Flinders Street about this time 
‘tierce’ usually meant ‘A measure of liquid capacity, equal to a third of a pipe, or 42 gallons (159 litres).’ but was sometimes used to refer to a cask capable of holding that quantity (OED)
It was a general practice, after shearing sheep, to dress the sheep with a Tobacco and water infusion, possibly with salt and soap added.  Tobacco was advertised for that usage.  (Peel: Rural Industry in the Port Phillip Region 1835-80 p 29).  The use of tobacco leaves in treating sheep with scab is described in W. A. Brodribb: Recollections of an Australian Squatter(1883) pp57-59
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Assessors Messrs Manning & Mercer

June 1841 Burnley White & anor £131

Eliz Barrett sworn 

I know plaintiff – I have seen deft – I have seen plt & deft together in my parlour.  Plt agreed to send 10 tons of flour, but refused to take Bills – deft was to return cash as soon as the flour was sold – if deft had occasion to take Bills for the flour that was sold, deft was to guarantee the Bills at 2½ % and agreed to do so – the discount of the Bills was to be allowed 5% for selling the flour – plt I will be your paymaster

Xexed Barrett my husband agent for plaintiff

Burnley’s handwriting

Rexd conversation about 22 May 1840

Willm Barrett sworn auctioneer

Knows plt – has acted as agent for him – I was employed as agent of plaintiff to apply to defts for ? sales of some flour – I then called on deft for settlement they had sold a portion of the flour & taken a bill which was not paid & therefore could not settle with him.  I returned that ansr to plt – second time deft said they would have no objection to pay plt for the flour if he would allow it to be a set-off in commission buss and other consignments to be made in future
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When I made the claim it was admitted by the deft

Exed  I have not always gone by the name William Barrett – I was not an agent in shipping the flour in question.  I was by the plt when he was over here to collect the money for the flour.

John Matthew Smith sworn 

A few days previously to the commencement of the proceedings I ? deft Porter in the street,  he said payment of the amount in dispute had been £131. Denied he stated he offered plt if he would make future consignments he would allow to be deducted until the deft was satisfied in satisfaction of the debt
Defence

Letters put in read
Verdict the plaintiff

£131

Commentary
‘Burnley White & anor’ handwriting difficult to read – later reference in Smith’s evidence to ‘Porter’ as a defendant – there was a firm Porter & White, merchants in Little Flinders St (Kerr).  William Bust Burnley was an early resident in the Richmond area (Garryowen)

William Barrett was an auctioneer in Queen St 
‘I have not always gone by the name William Barrett’ – Kerr’s Directory (1841) does not list any William Barrett but does list a William Barrat as a draper and auctioneer in Queen St.  There is no suggestion that Barrett was a convict (See Garryowen, passim) 
John Matthew Smith was then managing clerk to Carrington & Clay, Solicitors (see Garryowen p77)

 ‘Letters put in read’ – this suggests that although the defence did not call any witnesses, some correspondence was relied upon.
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Banco June 18 1841
Hawdon v Simpson & another (these names are crossed out and written above those names are 2 indecipherable names)

Denied because the traverse did not conclude to the contrary 

The plaintf has followed the Rules of pleading prescribed by this Court ( as illustrated in the form in the Appendix (crossed out) Supplement to the Rules) in the terms of the Declaration, a Declaration which neither in the commencement or conclusion is according to English practice of Special Pleading – because the deft has done the same and followed the form of general denial given likewise in the Appendix (crossed out) Supplt of the Rules of the Court and has not in express terms concluded to the contrary, the plaint has demmured. – the plea, I think, sufficiently shews the defence insisted upon such a defence as must be inquired of by the country.  It is in compliance with the Rules of the Court which were expressly framed to avoid the Special Pleading technicalities.  The forms in the Appendix (crossed out) Supplement which appear to have been followed in the present case are those given by Lord Brougham in the Appendix to his Local Courts’ Bill which passed the House of Commons.  The recent declaration by Justice Burton that the old system ie the one I have followed ? much better than the new English Rules of Special Pleading adopted by Chief Justice Dowling & Justice Stephen and
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And the denunciation of these new Rules as one of the causes of the present distress by a public paper or perhaps the ? legal authority in the Colony (see Australian of 27th May) tend to confirm the opinion I have ever entertained on this subject

NB partners – non joinder

Commentary
‘Banco’ – usually meant a Sittings of the Full Bench of a Supreme Court 

A ‘traverse’ was a formal denial of a factual allegation made in the opposing party’s pleading.
The note ‘Denied because the traverse did not conclude to the contrary’ seems to be indicating that some application was refused because the ‘traverse’ did not actually refute the allegation of fact in the opposite party’s pleading.
‘Special Pleading’ – in legal terminology, usually had the meaning of ‘Assertion of new or special matter to offset the opposing party's allegations, as an alternative to direct denial’.

In 1834 new rules, known as the Hilary Rules, were introduced in England with the intent of striking a balance between the extreme precision of special pleading and the extreme vagueness of the general issue (Plunkett’s History p. 416)
Both Hawdon and Simpson were well known names in the Port Phillip District 
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C Williams v O Williams

Had a new trial been moved for according to the rules of court, as was intimated at the Bar would be the case, I must have granted it and it would necessarily have been attended with considerable cost.  To save this expense I advised the parties to settle the matter out of Court.  ? that my advice had been taken (crossed out)

Commentary
A new trial may be ordered by the court on the motion of either party or the court’s own motion.  Such a motion was made after judgment had been delivered. Willis’ note indicates that he was informed by counsel that an application for a new trial was being contemplated.  His suggestion that the case be settled was common sense.
This note may well be linked to the case of Williams v Williams on Page 4 above.

Whereas no initials preceded the ‘Williams’ in the earlier case the indications are that they were Octavius Williams a merchant in Flinders Street (who became insolvent in 1850) and Charles Williams, an auctioneer in Elizabeth St (who became insolvent in 1843).
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(blank)
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Nov 3 1841 Undefended Cases

Assessors Messrs McFarlane and Wills

Mills v Stewart  £85-18-4

John Jennings Marshall Sworn

Clerk Plt £84-0-0

Commentary
The plaintiff was probably Hannah Mills, the widow of John Mills who had died in August 1841, and probate of his will, leaving his property to her, had been granted.  Mills had conducted a brewery in Little Flinders St (see Kerr; Cannon OMT; Garryowen)

It would seem that Marshall had been employed as a clerk at the brewery.

Garryowen refers to a ‘Jemmy’ Stewart as a wine merchant 

Mills v Mack £68-2-0

J J Marshall

Commentary
See previous case

Joseph Gardiner Mack was an innkeeper in Geelong at this time (Kerr)
Mack’s “Woolpack Inn”- North Corio

Callaghan McCarthy v Hogdson

£32- 9-3½ 

Meat sold

Wm Law Price Sworn

Sent to plt meat delivered acct sent in ? to delivered £30

Commentary
In 1841 Callaghan McCarty was a butcher in Little Lonsdale St (Kerr); the 1843 Burgess Roll has a ‘Callaghan McCarthy’ with a shop in Swanston St.

No ‘Hogdson’ can be traced – this could be a spelling mistake; Kerr has a John Hodgson at St Hellier’s, Yarra Yarra.  He operated a punt (see Cannon OMT; Garryowen) 

Cailing v Price £27-12-8

John ?okins Sworn

Lamb v Main £25-7-0

Commentary
A John Lamb was a publican about this time (Kerr; Cannon OMT)

A John Main(e) was a builder about this time (Kerr; Cannon OMT)

Whitehead (crossed out)  Purvis v Seymour

£129-5

Robert Cranston Sworn

Clerk to plt several articles bought at auction

Commentary
A ‘James Purves’ (Purvis) was an auctioneer about this time (Garryowen)
James Purves was an architect with an office in Collins St (Kerr)
A ‘Seymour’ was a lodging house keeper about this time (Garryowen)

S Vine
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Miller v Cropper £25-14-0

Goods sold

John Bland Sworn

Commentary
Miller & Virtue were General Dealers in Collins St (Kerr)

John Cropper and W H Cropper were wine and spirit merchants in Collins St (Kerr; Garryowen)

Mullar v Gardiner £50-0

Turnbull & Co v Seymour £16-15

George Jordon Sworn

Commentary
Turnbull, Orr and Co were merchants in Collins St (Kerr)

A ‘Seymour’ was a lodging house keeper about this time (Garryowen)

Kerr & ors v Quinan £34-16

Commentary
A ‘R D Quinan’ lived in Newtown (Kerr)

Howard v Williams £32 – rent

Mills v Evans

Commentary
See above re Mills

Hamilton v Hooson £12-12-9

Commentary
Joseph William Hooson was very well-known in early Melbourne - he had been a constable (see Kerr; Cannon OMT; Garryowen)

Cumminghame v  £29-0-0

Best v Carey l62-10  Work & Labour & goods sold

Commentary
Best & Davey were builders at this time (Kerr)

A ‘John Carey’ was an auctioneer (Kerr)

Mason v Lane £10-18-8

Commentary
Henry Ward Mason was an ironmonger in Collins St 

Page 18 (blank)

Page 19 (blank)
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Nov 5 1841

Taylor v Rucker – Goods sold

Assessors Messrs Verner & Martin

Dams £80-0-0 (?£30)

Mr Barry

Edwd Elliott Sworn

I am a baker – I was in service of plaintiff in 1839 – I delivered bread to Mr Rucker in 1839 – the bread was left at Melbourne Stores – I delivered it to a servant there – for abt 4 months – a Bill was delivered by me – the Bill was presented to the person who recvd the bread – I don’t recollect the amt

Exd  - can’t say I know the name of the person I delvd to bread to – it was at Rucker’s Stores – I believe Mr Rucker ordered it – I booked it to Mr Rucker – I always left it at his Stores – I can’t say whr Mr Harker ordered it – I believe a Mr Harker was living at Mr Rucker’s Stores – I always believed he was his Store keeper – plt told me to book the bread to Mr Rucker – I ceased delivg bread after 4 months because I left mr Taylor’s employment – the same day I left – not before – I am not in Mr Taylor’s employment now – left Mr Taylor’s employt in 1839 – acct receipted – put in
Per Mr Martin
Left Mr Rucker latter end of Nov

Rexd

I delivered the bread – not to the credit of Mr Harker, but to that of Mr Rucker accordg to the 
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Instructions of my master – I delivd to a person who to the best of my belief was Mr Rucker’s cook – I shd know the man if I were to see him – I have left bread with sevl persons at Mr Rucker’s Stores, always on Rucker’s acct – I know my master used to supply mr Rucker at his private house & that there were two distinct and separate accts

Per cur

I was in the habit of makg out accts – I had access to the Books – acct similar to the one produced £13-2-3

George Simpson Sworn

I was in the employ of Mr Rucker two yrs ago – I was at the Melbourne Stores in the employ of Mr Rucker as cook – Harker was store keeper – bread was supplied by Taylor on acct of Mr Rucker who ordered it – I was in Mr Rucker’s employment abt 5 months – I recollect I think receivg bread from last wits durg that time. Sometimes Mr Rucker eat some of the bread

Exd – I don’t recollect the time at all – I receivd butchers meat as well as bread

Wm Meek Sworn
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Proves a document to be in the handwriting of deft

Verdict £ 13-0

Commentary
James Taylor was a baker in Bourke St (Kerr; Garryowen)

William Frederick Augustus Rucker was a merchant with an office in Collins St; his residence was The Hermitage, Yarra Yarra (Kerr, Garryowen, de Serville)

‘Mr Barry’ – this indicates that Redmond Barry appeared as counsel in this case

‘Wm Meek’ – William Meek was a Solicitor in Melbourne

Stewart v Wood

Two Bills of Exchange

£130 each

£263-10

Welch v Sullivan

£64 -10

Commentary
‘Welch’ may have been Patricius William Welsh a merchant in Melbourne

‘Sullivan’ may have been George Sullivan an auctioneer in Melbourne

Sugden v Coxem & an – Assrs

£265

Non Suit

Commentary
‘Sugden’ was probably William Johnson Sugden who was Sheriff’s Bailiff from 13 March 1841 and later Chief constable in 1844

‘Non Suit’ indicates that the plaintiff was given leave to discontinue the case whilst it was before the court

Liddy v Field – assrs - £32-11

Robt Farrell Sworn

I am a carpenter – I know plt – I know that he worked for deft – in July 1840 – Doors partititions & bar in public house – I surveyed the work – materials ordrd some by plaintiff some by deft – I measured it in the ordinary manner - £25-16 my valuation of the work alone door furnished by plt – fair charge
Exd – I did a part of the work – I was employd by Liddy not a partner – Liddy built a house for Field – I was
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In the house before the altern took place – I made a part of the door with my own hands – door never hung before – charges
John Blackwell Sworn – work £25-16 with materials £39-11 – employd about one month in this work & wages 14/- per day – 3 men

Henry Townend Sworn
Proves docts

Case  Defence

George Mould Sworn
I was in the service of deft as a trades man or gen servt – I know Liddy he entered into a contract with Field a verbal contract to build and to finish an addt part of the house which was to be a licenced house – Liddy was there from June off and on to Augt – licenced in July 1840.  Liddy was in the habit of eating & drinking & bringing his friends who were employed abt the work on the pris.  I booked part of the expense to Liddy by Fields direction – I was in the habit of costing timber and lime for Liddy for the addl pt of the house that Liddy contd for (£4-1-9 admitted in deductn of claim) the whole – no bill of particulars ever furnished

Verdict £25 by consent

Commentary
James Liddy was a carpenter in Little Collins St (Kerr)

Thomas Field was an innkeeper in William’s Town (Kerr)

Robert ‘Farrall’ was a carpenter in King Street (Kerr)

Henry Townend had a grocery and provisions warehouse in Collins St (Kerr) 

‘Verdict £25 by consent’ – indicates that the parties settled the case whilst it was before the court.
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Cannon v Russell   Assors

Benjn Baxter Esq  Sworn

I know Peter Cannon – I know of a sale or attempted sale of a piece of land belonging to him in August 1840 – Canon purchased the land from me originally for a small sum.  Land ? I advised him to sell it and at his request I called on Mr Russell to draw Cannon a plan of 1a of grd – Russell drew the origl plan, the plan by which I sold it.  Abt 44 a.  A plan that would make the land sell to the greatest advantage - I saw a plan at the sale I did not observe wthr it was correct or incorrect.

Thomas Power Sworn

Plan of the allotment of land which Mr Baxter authorised me to sell – it was sent to me by Mr Russell

Xed  I don’t recollect who brought the plan to my house

Alexr Watts Sworn

Formerly clerk to Mr Power – at the sale which took place of the suburban allotmt 49 a -  Russell said the grd was correct – Russell did not say that he had made that plan

Non Suit (crossed out)

Verdict for Deft

Verdict set aside
Commentary
In Box 55 there is a copy of a Motion to set aside a Judgment in a civil case between Peter Cannon and Robert Russell.  

In the Supreme Court 

For the district of Port Phillip  

In Colony of New South Wales

Between Peter Cannon 
Plaintiff 



And

Robert Russell 
Defendant

Take Notice that this Honourable Court will be moved on the (blank) day of November Current to set aside the verdict obtained by the Defendant in this case, on friday last, the 5th Instant before His Honor Justice Willis and to grant a new trial between the said parties on the following grounds. 1st That the learned Judge ruled wrongly in refusing to the Plaintiff his right of election to be nonsuited.  2dly That the learned Judge mis-directed the assessors by stating to them that they must find a verdict for the Defendant while the weight of the evidence was in favour of the Plaintiff.  3dly that the evidence given on the trial was unexpected in as much as the Plaintiff’s attorney was informed by Thomas Power previous to the Trial that he would prove and identify the plan put in by the Plaintiff which nevertheless Power failed in satisfactorily doing. 4th That the ends of justice would be defeated and the Plaintiff be deprived of a substantial and meritorious cause of action by the refusal to grant a New trial in this case.  Dated this Ninth day of November 1841

I certify that in my opinion sufficient grounds exist for this motion

(signed) Arch Cunninghame,

The Plaintiff requests that his Honor will be kind enough to bring into court on the day appointed for hearing this motion his notes taken on the trial of the foresaid case

(signed) J B Quarry

Plts Attory

[the underlining was by Willis]

Willis’ notes in margin of document

1 opposite the blank before “day”

The day shd have been mentioned  JWW

2 commencing opposite the 1st ground

A non suit can only be at the instance of the defendant & therefore when the cause at Nisi Prius was called on & the jury sworn but no counsel attornies or parties or witss appeared on either side the judge held that the only way was to discharge the jury for nobody had a right to demand the Plt but the Deft & the Deft not demanding him the Judge cd not order him to be called  1 Stra 267 and also 2 Stra 1117.  But a plt may be non suited in an undefended case if he do not make out a proper case or for a variance 3 ? 81.  The reason is the plt elects (inserted above ‘or is offered’) from error to give up the proceedings and the Defendant is not present to insist on a verdict

JWW

In Box 55 there is a one sheet document, with writing on both sides, is in these terms:-

A jury sworn and charged in a case of life and member cannot be discharged till they give a verdict.  In Civil Cases it is otherwise as (the words ‘in a case the life and member’ are written and crossed out) where nonsuits are had –1 Inst 154.

The Plt is bound to appear in Court by himself, his attorney or counsel in order to answer the amercement – which by the old law he is liable in case he fails in his suit as a punishment for his false claim.  To be amerced or a merice is to be at the King’s Mercy with regard to the fine imposed, in misericordia domini regis pro falso clamore suo.  The amercement is disused but the form is still continued, for if the Plt does not appear, no verdict can be given, but the Plt is said to be Nonsuit non sequitur clamorem suum.  Therefore it is usual for the Plt when he or his counsel perceives that he has not given Evidence sufficient to maintain his Issue, to be voluntarily nonsuited, or withdraw himself, whereupon the crier is ordered to call the PLT & if neither he nor anyone one for him appears, he is non suited, the jurors are discharged, the action is at an end & the Def shall recover his costs.  The reason for this practice is that a nonsuit is more eligible for the Plt than a (the ‘Nonsuit’ is written and crossed out) verdict agst him // & he may elect to be nonsuited at any time before the jury have delivered their verdict//

The Plt is in no case compellable to be nonsuited after he has appeared.

Where a verdict is found for the Plt & and he will not enter it, the Deft may compel him to do it, on motion, or the Deft may do it himself – 2 Litt

Comments
There is a Peter Cannon listed in the General Census of Port Phillip 12 September 1838 (HRV Vol 3 p443).  He is not listed in Kerr’s Directory (1841) or in the 1843 Burgess Roll of Melbourne

Robert Russell was a surveyor and architect and very active in early Melbourne.

Benjamin Baxter had been postmaster in early Melbourne and continued to be active in business.  In October1839 he purchased 25 acres in the Parish of Jika Jika (North-east of Melbourne) for £525.  (see Kerr; Garryowen; HRV Vol 6 p 407 )
Thomas Power was an auctioneer in Queen St (see Kerr; Garryowen )

Sometimes Willis noted the names of counsel appearing in the case but has not done so in this case.

It is difficult to work out what fault was being alleged against Russell but the internal evidence from the notes might indicate that it had not been proved that Russell was personally responsible for the’ plan’ in issue and that the plaintiff’s legal representatives decided to abandon the case

All the handwriting in these case notes is that of Willis; the words’ Verdict set aside’ in the Note Book are written in different ink and with a different quill.  This would indicate that they were written after the Motion was heard
The internal evidence in the Motion document indicates that on 5 November 1841 judgment had been given for the Defendant Russell in a civil case heard before assessors and the Plaintiff intended to move for a new trial.  Willis has written some notes in the margin of this document about non-suits and verdicts.  These notes could indicate that the separate document set out below relates to the same case
The words ‘I certify that in my opinion sufficient grounds exist for this motion

(signed) Arch Cunninghame,’ on this Motion were an expression of opinion by Counsel that there was a proper legal basis for the Court to deal with this Motion.  It was similar to the practice of counsel signing the pleadings in a civil case or the Crown Prosecutor signing the Information in a criminal trial.  It may indicate that Cunninghame had appeared for the plaintiff on the trial.
The internal evidence indicates that this unidentified note may well have been written in preparation for giving reasons for judgment in some civil case - probably that between Peter Cannon and Robert Russell

The reference ‘1 Inst 154’ at the end of the 1st paragraph is probably a reference to Lord Coke’s Institutes – then a standard legal reference.
It was the criminal law at this time that in a capital case the jury could not be discharged without verdict unless the prisoner agreed (See Hawkins: Pleas of the Crown, 1824 edition, Vol 2 p619).

The paragraph commencing’ The Plt is bound’ and continuing to ‘verdict agst him’ is taken, verbatim, from William Blackstone: Commentaries on the Laws of England vol 3 (1768) pp376-7

The last paragraph is in a different ink to the rest of the document and the reference ‘2 Litt’’ at the end of the 1st paragraph is probably a reference to Thomas Littleton’s writings or the commentaries on them.
Page 25 - Blank
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Nov 8th 1841 – assessors Mesrs Hawdon & Mercer
Mills v Lane – Goods sold - £31-5-9

Balce of Acct

Commentary
See above re Mills

There were several men in Melbourne with surname ‘Lane’

Rucker v Monro – Bill of Exchange

£70-8-11

Isaac Hind proves the Bill

73-16-11

Commentary
See above re Rucker

The Derwent Bank in VDL opened an agency in Melbourne in 1838; and Rucker was its agent. Isaac Hind was the cashier at the Derwent Bank at this time (see Cannon OMT; Garryowen)

Murdock(?h) v Lake  £23-16-0

Writ Summons

H F Gurner sworn Writ of Summons

4th July 1841

J M Smith proves the Bill

Thom Bell Darling sworn

Writ of Summons served on 24th July

Case

Defence – P McCracken sworn

I am clerk to J W Affleck – butcher

Prods a rect for bill – 26th July

Bill due 17th July
Commentary
There were several Murdochs in the Port Phillip District 

James Lushington Lake had the licence of the Ship Inn on the corner of Flinders Lane and William Street.   There were problems with the authorities and the licence was cancelled in June 1841 (VPRS 19 Unit 16)

Gurner was the Crown Solicitor but he had the right of private practice

A Writ of Summons was the process to get a defendant before the Court

John Matthew Smith was then managing clerk to Carrington & Clay, Solicitors (see Garryowen p77)

A ‘P McCracken’ was later a farmer at Moonee Ponds (Garryowen)

There was an A Affleck with a butcher shop in Bourke St (Kerr)

Langhorne v Hoosen (?Hooson)  £27-7-10

Percieval Simpson Gray

Verdict for plt

Commentary
There were 4 Langhorne brothers in the Port Phillip District about this time.  By 1841 George (who had been the missionary to Aborigines before the Protectorate was established) and William had established a mercantile, shipping and general agency in Little Flinders St Melbourne and in Williamstown.  By November 1841 they were in financial difficulty and they became insolvent in early 1842.  Edward was a storekeeper in Williamstown about this time and Alfred was on a station near Laverton. (see Cannon OMT; Kerr. Garryowen, de Serville)

Joseph William Hooson was very well-known in early Melbourne - he had been a constable; about this time he was an ‘engineer’ (see Kerr; Cannon OMT; Garryowen)
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Abrahams v Hodgson - Breach of agmt

£13-0-0 and int (?1180)

J Montgomery

Proves memo of agreemt- signed by ? Porter in my presence

Commentary
Abraham Abrahams was a merchant in Lonsdale St (Kerr)

There was a John Hodgson at St Hellier’s, Yarra Yarra.  He operated a punt (see Cannon OMT; Garryowen) 

James Montgomery was a Solicitor in Melbourne

There were men named Porter in business in Melbourne at this time (Kerr)

Anderson v Allen

Page 28
 Nov 10th 1841 – the assrs - M McFarlane & Manning

Robins & an v Liardet

£62 – balce of acct

Kenneth Muirson (?Murison) sworn

Clerk to plt  ?? deft got timber

Commentary
Robins and Healey were timber merchants in Little Flinders St (Kerr)

Wilbraim Evelyn Frederick Liardet was the landlord of Pier Hotel on the beach at Sandridge (Kerr; Garryowen)
Fawkiner v Gill - £22-8-6 – use and occupation

Commentary
No ‘Fawkiner’ can be traced and the plaintiff may well have been John Pascoe Fawkner suing Mrs Gill who ran a boarding house in Bourke St for ‘use and occupation’ 
‘use and occupation’ was  an action brought by a landlord against an individual who had occupancy of the landlord's land or premises under an express or implied agreement requiring payment, but not under a leasehold contract that would allow the landlord to initiate an action for rent.
Harris v Davis – Work and Labour

£350-15-3 balce of acct

Verdict for above sum

Subject to reference

Assessors  McFarlane & Verner

Robins v Barrett

Assumpt – specl

Boulent

Hy Baker sworn

I was in the employ of Mr Barrett when plt entrusted him with 4 watches = I returneed one – three stolen – an auction going on at the time – bed room door open not locked – the desk appeared broken open= all in the auction room – no one in the house

Chas Vaughan sworn

Sold watches to Robins – lowest £13 - £13 - £39 for three

I Shanks sworn – invoice – deft wd pay the plt
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in any way but ???

Verdict £39

Commentary
There were several ‘Robins’ in Melbourne at this time

Barrett was probably William Barrett the auctioneer
An ‘Assumpsit’ related to some verbal or implied covenant between the parties as distinct from agreement under seal

Charles Vaughan was Inspector of the General Market about this time (Garryowen)

John Shanks was a publican in Queen St (Kerr)

This verdict was set aside on 15 November 1841 (see page 39 of this Note Book)

Graham v Walton £20-10

Wm Crook sworn

Carpenter apprentice to plt abt two yrs ago = remembers the order for a coffin.  Deft said if Soyentson (?) wld not pay – he would

Attendants gloves – I did not deliver the coffin and shroud – deft kept the ‘Horse & Jockey’ – 20 pr of white gloves – Mr Soyentson (?) name was mentioned by deft abt 4 months ago

Xexd Walton came and ordered the coffin one Sunday morng – coffin deliverd – made of cedar – a bill delivered to Mr Walton for the things
George Martin sworn

I was employed to make the coffin in question – I began at ½ past 8 and finished at 3 oclock.  We each got 1 £8 the other 1 £4  7£ or (?) coffins 3£ -no fresh order given at that time – 10 or 12s for a days attendance

W J Sugden sworn I know nothing abt
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Presentation of an acct betwn plt & deft – plt did not object to charges – I said Mr Soy – or to pay it

Thomas Mason sworn – I found the body in McLean’s Creek – I attended the funl – I got a £1

Xexd – I went to Merri Creek at dawn of day

Verdt for the plt £20-10

Commentary
Alexander Graham was a carpenter in New Town (Kerr)

Thomas Walton was the publican of the ‘Horse & Jockey’ in Little Bourke St (Kerr)
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£13-4-6

Worsley v Muirison £214-7

R O’Cock sworn

Proves the hand writing of acknowledgement of acct

? McKenzie acknowledged that Muirison had a share in the profits of Kinlochen

HN Carrington sworn

Commentary
Henry Luke Worsley and Richard Forrest were wine and spirit merchants in Bourke St (Kerr)
Francis Murison was the innkeeper at the Kinlochewe (Kinlochne) Inn on the Sydney Road (Kerr)

O’Cock and Carrington were Solicitors
Cheape v Gra?mond

Verdict £214-7

Erskine v Main – Goods sold & delivered
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Nov12 1841

Were & anr v Symth

£80 passage money

Limt to £70

By admitd paymt of £10 on account

Plts not originally agents – Andrews original agents – renounced –plt became by the appt of the capt – of the ships agent - & became liable for exps J Will Watt & child cabin passengers – deft holding themselves liable 3 days aft embarkatn - £10 pd by cheque 2nd day after ship sailed.  Capt employed and Capt attempted to revoke Def ? McDonnell cheque for £10-12 march 1841

Undertaking the passage 24th Feb 1841 – 3 days after the vessel sailed ? 

Colin Campbell Pentland sworn

Chief clerk of the Customs at Pt Phillip – I remember the ? beings entered outwards by Were Bs by Mr Geo Were in company with the master of the vessel Edwin Bourne on 6th of March last – Capt was there of course as she could not be entered outwards without him. No other person to my knowledge agents – Were bros were the only agents we knew in the case.  I receivd the fees from Messrs Were – we have a list of the passengers but at present it cannot be found – that Mrs Watt and child went by the ship admitted

Xexd the vessel dept about 8 or 10 days after entry outwards.

Vessel cleared on 6th March and sailed abt
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? Murray – the question is whether a broker who freights a ship for hire ? from the public then ? to accomplish the object is entitled to compel the proceeds of a specific contract to be paid to him in defiance of the commands of his principal and when he the agent had not the means of performing his portion of the contract

H N Carrington sworn on voir dire

No interest – I don’t recollect giving any collateral security – letter from Carrington states that he would be answerable – witness states that he has no interest – all matters with deft Smyth he S

Evidence taken under late Act

Sworn as wits

Recollects the booking – Bourne Capt – I was aware that Capt Bourne acted as Master during the time she was here – I didn’t know positively to whom consigned.  I recollect that deft Symth was anxious to get a passage for Mrs Watt & her child to go to England and I then acted as agent Capt Symth in many matters & as such agent I wrote that paper (the one put in).  I gave the guarantee – some days previously to the vessel sailg Capt Bourne called at my office & stated to me that he had
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discharged Mr Were from being his agent  & he also wanted me to go to a Notary Public to protest agst Mr Were’s conduct.  About the 12th of March – a few days previously to the vessel sailg – during the Capt’s conversation Mr Were came by & I called him in – he would not come – the Capt then told me that unless I wd undertake to pay the mony for deft Smyth to Mr Andrews he wd turn her out of the ship and wd not take her – Mr Were must have heard him – I, in consequence on the pt of Capt Symth – I undertook to pay Mr Andrews the passage mony – I believe the undertaking to be in writing

Xexd – a conversation took place betwn me and Capt Bourne when Mr Were was passing – I called to Mr Were – I don’t recollect any conversation takg place – I don’t recollect receivg any note from Mr Were relative to this particular transaction – I don’t recollect any conversation relative to the guarantee.  I recollect that Mr Were threatened to sue me on the guarantee but not at that time – the day I called out to Mr Were when the Capt was in the office is mentd in a protest in Mr A McCrae’s office.  It was after the 6th  - the Capt told me abt the 6th he could not sail because Plt would not give him the ship’s papers – he said that Mr Were had made out a most exorbitant acct & would not leave it to Arbitration(?)  - the sum that was to be paid for Mrs Watt was mentd – the Capt said he had no
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Objection to give credit for the £10 pd on account to Mr Were   (the cheque is dated on the 12th of March) – the impression in my mind is that the conversation took place the day or the day but one before the vessel sailed, he acknowledged to be £10 to be in Mr Were’s account and that he, Capt B would give credit for it – I now recollect from a letter to Mr Andrews to the Capt on which I wrote an order to Mr McDonnell to pay Mr Andrews the £70 the residue on the passage money.  The capt said in the presence of Mr Were that he would turn Mrs Watt out of the ship unless I took on the part of Capt Symth to pay the passage money to Mr Andrews.  My impression was that Mr Were knows Capt Bourne to be there seemed anxious to get away – not positive as to notice being given as to proceedings on this guarantee.  Mr Were seemed to me to be very anxious to keep away – I am positive that Mr Were must have heard what the Capt said – I can’t say he saw Capt Bourne – the Capt then mentioned that Were had the papers of the ship – I order £10 on account by mr McDonnell to be paid to Mr Were – I was acting as agent.

Per cur – this £10 was given to Mr Were to secure the passage – he would not give the passage unless it was paid – the £70 is waiting the issue of this suit.

Alexr Andrews Sworn

I had a barque
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Called the Rookery consigned to me abt Nov last – I entered that barque as consignee – I was paid agent up to the time of her sailing  I paid for her accounts up to her sailing – it was not convenient for me (to) give the barque a home freight.  Were & Co undertook to do so previously to her arrival – a rate of freight per lb for the wool – Mr Were acted as broker – up to the time of her clearing – the Capt handed over the vessel to me as agent – I went with the Capt to Mr Webb at the Customs House to get a duplicate clearance – abt the 12th or 13th of March.  She had been cleared before and the papers hand to Were Bros as the agent – at the time they acquired possession of those papers – I applied afterwards abt the 12th or 13th ( letter from Capt Bourne of 17th March by the pilot)  I receivd the latter a few days after the date – this was repeated several times and during it Mr Were passed the office & I heard Mr Carrington call him – he might have been five or six yards off – I think Mr Were must have heard him – aby mid day the 12th or 13th of ma by the pilot)  I receivd the latter a few days after the date – this was repeated several times and during it Mr Were passed the office & I heard Mr Carrington call him – he might have been five or six yards off – I think Mr Were must have heard him – abt mid day the 12th or 13th of March – I am in the habit of acting as a shipg agent – the Capt cd & wd have put Mrs Watt ashore

Xexd – I was the sole agent to this port – Mr Were was the Loadg agent from the port – I permitted it & allowed Mr Were to act – I received none of the passage money homewards – I did not join mr Were in clearing the vessel – it was only in consequence of Were’s refusing to give up the papers that I tried to get a duplicate clearance.  I did not get it, I got a clearance note – I did 
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Not receive any of the passage money of any of the passengers – I did nothing in providing the passage mony for Mrs Watt and knew nothing about it until Capt Bourne applied to me on the subject – no agreement that I shd receive ant portion of the passage money.  Mr Were had passed the door when Mr Carrington had called out.

John Chisholm Sworn

(the rest of page 37 is blank)
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This appears to me a very plain case – Mr Were was agent as such he pd moneys during his agency and I am of the opinion that he is entitled to receive payment.  J W W

 - the question of his account

Verdict for the plt 

For £70
Commentary
The plaintiffs were ‘Were Brothers & Co’ – Jonathon Binns Were and George Were - who were merchants in Little Flinders St 

There were several Symths in the Port Phillip District- the later references to ‘Capt Symth’ would tend to indicate that the Defendant was Capt George Brunswick Symth who was active in commercial life in Melbourne 

The passage ‘Plts not originally agents’ to ‘3 days after the vessel sailed ?’ reads like notes of the Opening address by the Plaintiff’s counsel.

The passage commencing ‘? Murray’ could well be some remarks by the Honourable James Erskine Murray as counsel for the defence
‘H N Carrington sworn on voir dire’ – Horatio Nelson Carrington was a Solicitor in Melbourne.  The words ‘on voir dire’ means that the witness was sworn to make true answers to all questions put to him by the Court.  Such an oath was used if the issue arose of whether the witness was competent to give evidence or whether the proposed evidence was admissible.

The notes of Carrington’s evidence ‘on voir dire’ indicate that the issue was whether Carrington was an ‘interested party’ in the proceedings.  At this time an ‘interested party’ was not competent to be sworn or to give evidence.  So too, a Barrister or Solicitor ‘intrusted with the secrets of the cause’ by a party to the action was barred from giving evidence of ‘such conversation or matters of privacy’ - what is now known as legal professional privilege (see Blackstone’s Commentaries Bk 3 p 370)

‘Evidence taken under late Act’ – one instinctively assumes that Willis was referring to the legislation that allowed interested parties to give evidence but this legislation was not enacted until 1843 – the United Kingdom Evidence Act 1843 (6&7 Vict No 85) which was adopted in NSW in 1844 (8 Vict No 1)
‘wanted me to go to a Notary Public to protest agst Mr Were’s conduct’ – a ‘protest’ in this context was a formal statement or action expressing dissent or disapproval.  A ‘Notary Public’ was a person authorized by government to perform official acts in commercial transactions.  Andrew Murison McCrae was a Notary Public in Melbourne.
Alexander Andrew was a merchant in Little Flinders St
A John Chisholm was a draper in Collins St
Robert S Webb was a sub-collector of Customs 
On 6 March 1841, the barque Rookery, 311 tons, Capt Bourne, was cleared for London. Passengers Doctor Cotter, lady and family, Mrs Watts and child, Mrs Bourne, Messrs Howard, Pullar, Porter, Mountiford, Dunlop, and Perry. Cargo 1051 bales wool (Internet)
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Nov 15th 1841

Robins v Barrett

Mr Murray

Motn to set aside verdict and judgment as in the case of non suit

Notice of trial of 8 clear days not given – notice on 3rd for 10th 

Mr Barry

No  copy of Afft until this morning.  Afft insufficient – Chitty’s Pract – notice if insufficient should be returned

Tidds (?) p 906

Motion granted with costs

J W W

Commentary
This case was heard on 10 November 1841 (see page 28 of this Note Book)
‘Chitty’s Pract’ and ‘Tidds’ are reference to standard legal textbooks
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Nov 15th 1841

Deane v Sharpe £13-5

Richd Trunks sworn

533 6d per bushel

Fd Williams sworn

I know of delivery of lieve (?) by Deane to Thorpe

Verdict £13-5

Cole v Dutton – Balce of acct

£3,047 – 5- 5

Balce of account

Mr Meek sworn 

Proves an acct – saw it signed by all parties – pencil mark – my cheque on Bk of Australasia for entire Launceston bill – 2 together

£1112-10

Verdict 3047-5-5

Commentary
Capt George Cole was a merchant in Melbourne and William Hampden Dutton was a merchant and a settler

William Meek was a Solicitor in Melbourne
This case is connected to that of Cole v Carrington (below) at page 53
Mills v Evans £58-11-9

Verdict £6

Mills v Liardet

£228-1-8

£220

Commentary
See earlier references to Mills 

William Evans was an inn-keeper in Little Collins St (Kerr)

Wilbraim Evelyn Frederick Liardet was the landlord of Pier Hotel on the beach at Sandridge (Kerr; Garryowen)
James v Esmond

£19-10-0 Verdict

Commentary
A George James was a wine & spirit merchant in Elizabeth St  

Arden & Strode v C Williams £55-11-6

Verdict
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Arden & Strode v Hodgson £30-2-3

Commentary
Arden & Strode were the printers and publishers of the Port Phillip Gazette 

Carmody v Kibble £37-7

John Duerdin sworn

Commentary
In 1841 a John Duerdin was a general dealer in Elizabeth St (Kerr)
McCarthy v Mounby £26-18-8
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Defended Causes

£105 paid into court

155 paid before

£260 pd

15 Nov 1841




Brown & anr v Wills  Work & Labour

£366

Thos Hunter Price sworn

Proves Agreement – in my own hand writing – Wills signature – I was employed in taking charge of the survey and the buildings – I superintended the erection of them. I made contracts with the different workmen subject to Mr Wills approval – I always showed those contracts to Mr Wills before I accepted them  - the plts performed the work accordg to the agreement in a very superior manner, they completed the work – finished it entirely – after this Mr Wills ordered me to survey and measure the work. I did so notes prod – the dimensions are less in this book than in reality on the work.  Before I measured the work I stated to deft that I wished anr person to go with me – my reason for doing so was to give better satisfaction.  Mr Wills said he was satisfied with my measurement – said this before the plts – Mr Wills at the time made no objection to the measurement – some time afterwd Mr Wills sent the plt to my house requesting a copy of the dimensions which I furnished them with – plaister £146-8 according to my measurement and the agreement – cornice work £250-10 – chimneys 10gns cutts (?) quirks £5 makes altogether £414-8 £5 for day work - £419-8  - on 2nd Sept I delivered the bill – proved and put in
I expected Mr Wills wd have sent someone to have measured had he objected to that measurement – measurement
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In the bill – on Tuesday after I delivered the bill Mr Wills met me in Melbourne & complained of the expense he had been put to knowing that money was so short & I stated that having been on very good terms during the whole erection of the building I should have great pleasure in meeting anyone he would appoint for the purpose of the settling of this dispute provided Mr Wills considered the charge too much – I often met Mr Wills on the Heidelberg Rd coming into town and I then compld of the unfair manner in which he had acted towards me.  Mr Wills returned back with me to his house – there I met the plaisterers ( plts) to convince me he had not employed Quin – we went upstairs on the verandah & an explanation took place – I said the plts wished him to be employed for either party and myself for the other – Mr Wills declined – he offered the plts £100 to cry quits – they refused.  Mr Wills when he first objected refused to pay until he saw the origl agreement – the orgl agreement was left with Mr Carrington and I accompanied Mr Wills to his office – Mr Wills there saw the orgl agreement – he did not at that time object to it – he never objected to it during the course of the work Case
Xd – no interest in this suit except my commission – a percentage – this agreement was not signed in duplicate at the same time – not at the same hour because Mr Wills cd not wait – to the best of my belief when plt signed the agreement Mr Wills 
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Was not there – Mr Wills delivered the agreement proved to the plaisterers as a security for their moy – the office copy corresponds with regard to price with the orgl – the ? go on the agreement which has not “including opn ?” nor “?” – the work was performed in compliance with the agreement signed by Mr Wills – highest price 3/9 per superficial foot for cornice provided it girthed 2ft 6” superficial charged 5ft 9” because it 3ft 6’’ – I am not aware that Mr Wills showed me plt bills after they were sent in.  the bill furnished by the plt makes a claim of 1/6 per foot & in the admeasurement made by the plt there is a charge of 5/8 for 827ft 9” and nothing whatever shown to authorise him to make such a charge – the 2/6 and the 1/- make up the 5/6 in my charge – a 101 ft at 3/6 for which no order ?? proved at 5/3 per ft instead of 101ft.  I have charged 827 ft 9” because in different room 101 in the drawing room 71ft by 3ft 6” in the library 64ft 62ft 3/6 no more in the house.

There are different opinions as to the way that cornices should be measured according to ? – overcharge of 500ft overcharged 1/7 (l68-8 differences)  Mr Wills if I had the original agreement – I said no it was at Mr Carringtons I understood. I had my office copy with me.  That was when Quin went out with me – I measured the open ? I considered Mr Wills would be a gain. I served an apprenticeship to an architect in London.
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Mr Barry

Entirely a matter of calculation

Jas Purves sworn

“if” in the office copy makes a most extraordinary difference – feet lineal and not superficial - explains his reason  - 857 (?357) ft at 1/6
Cd not ex in termini be superficial

Xd

I have had a Govt contract – I should have considd Govt – I also consider a just measurement to be taken for the whole to be thrown into superfic’s and charged at 1/6 a ft, otherwise 12 in(ch) work at 1/6 as in the document

Jas Webb Sworn

Proves a doct relative to the plaistering of Mr Wills house – no such cornice in the house such as 3ft 6” – 3ft – the dimensions of the largest ? the largest description of cornice by superficial measurement in the acct - £252-11 charged in the acct – I make it £82-6 according to my measurement – I go by the custom of the Colony £146-10 – plaistering £116 ? chimneys £1-6-4 – charged £5 – I have been in the habit of measuring not of valuing

Exd - I did not serve an apprenticeship – describes how he measured the work - & girth & measured by the superficial foot.  It measured it the way I always measure according to the customs of the Colony – I did not take into considn any fancy or monumental 
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work – sometimes the custom to charge double or treble on monumental work

I have not seen the agreement and I made my calculations of the prices from Mr wills statement – if Mr Wills had given me this document I should have made some comments on it – I should have asked if he had agreed to the prices per superficial or running – I could not have taken the correct measurement according to custom on that doct (agreement) but I could have made according to the doct itself

Rexd – I? the opening “including open ?” measured the usual way I measured as at home - £82-6-0 fair price exclusive of ornamental work

Jas Quin Sworn

Architect – has seen docts produced – I wrote the greatest part – some words I did not write – I think I did not write “including opening” – I drew it out from verbal instructions I think – I can’t say if I copied it from any instrument – two different ways of measuring cornices – the lineal and superficial foot – hire (?higher) charge is made for the superficial foot – great difference of lineal an superficial foot according to the depth of the cornice – if superficial foot greater – 5/3 per foot at 3’6 “ girth 5ft 3 per foot would be upwards  of 16’’ measurement – depends on the nature of agreement – Mr Price asked Mr Wills if he bgt me out to measure the plaisters work – Mr Wills seemed to intimate as much that he did not dispute the plaisterers account
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 I think it was proposed in my presence to refer the matter to arbitration – Mr Wills declined it. I went

Exd

Don’t recollect ever having seen doct produced (original agreement) – appears here the cornices – I have gone and measured and charged on the doct – the original agreement – if that one then with regard to the girth of the cornice had been explained

Doct admitted – read - £62 claimed - balance

Verdict for Deft

Commentary
It is difficult to determine the identities of the parties in this building case.

In 1841 there was a carpenter named James Brown in Bourke St (Kerr)

The constant use of ‘Mr’ before Wills name and the reference to the Heidelberg Road might indicate that the defendant was the Justice of the Peace, Thomas Wills who had the property, Lucerne, (Lucan) on the Yarra (Billis)

James Purves was an architect with an office in Collins St (Kerr)

James Webb was a builder (Mouritz)
James Quin was an Architect 

Horatio Nelson Carrington was a Solicitor
It is difficult to determine the detail of the matters in issue in this building case but there seems to have been issues about the content of different copies of the building contract and disputes about measuring protocols in respect of the ‘plaistering’ work.  ‘plaister’ was the then current word which is now rendered as ‘plaster’.

A ‘lineal’ measurement was from wall to wall but a ‘superficial’ measurement was of the distance between those walls when the measurements of any protruding portions, such as cornices, were included. ‘girth’ was used in relation to the measurement of objects such as cornices.  ‘quirk’ meant ‘ a turn’ (cf OED)

‘cry quits’ – this expression meant to bring a dispute to an end by arranging some form of settlement (Brewer)

The note 
‘£105 paid into court

155 paid before

£260 pd’

may relate to this case and indicate that Wills had paid £155 to the plaintiffs before the action was commenced and then, after he was sued, paid £105 to the proper officer of the Court as an acknowledgment that that sum was also owing to the plaintiffs.  Such a payment was an attempt to prevent the expense of any further proceedings.  The plaintiffs were liable for the costs of the proceedings if the ‘payment-in’ did cover the debt due.  It could be that Justice Willis decided that the total of £260 paid by Wills was adequate (Cf Bl Bk 3 p304)
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Nov 15 Price v Wills    Work & Labour 

£295-7    ?

Mr Murray  - commission as surveyor and Architect

? Brown sworn – I was clerk to plt – I was his clerk at the commencement of Mr Wills building – Mr Wills directed me to desire Mr Price to call on him – I did so.  I understood it was to arrange for the building of a house – last Sept twelve months

Exd

Henry Lilly sworn

I was (in) the employ of plt – engaged by him in building a house for Mr Wills as carpenter – I received the plans and specificatns from Mr Price – I read the specificatns over in Mr Price’s office - I executed the work as far as was in my power accordg to the specificatns – but there were so many alterations that I came to a settlement with Mr wills – I there 10 months – my bill was a great deal more – I knocked down rather than come into this course – plt came to Wills’ very frequently – plt was rather too particular as to the way in which the work was exted – was there very often Mr Wills Mr Wills with the house before I expected him – I think plt found fault where there was no occasion – wanted me out of the house quicker than I could go

Page 49

I considerd plt performed his duty but I think he might have come oftener after Mr Wills came – I considerd the building worth 5 or 6000 £

Xexd – map plan produced – plan in my possession 9 or 10 months last – I have not been pd more than £540 – no one else besides me pd for carpenter’s work – I am not aware agreement btn Price & Wills – I worked by the directn of Mr Price by word of mouth – the map produced is the only one I worked – I sometimes shd have wished Price to have been there when he did not come.  I have seen him a little tipsy – he was sober when he measured the plaistering work

Rexd

The £540 labour alone  - I wished Price to (be) out oftener in consequence of the alterations Wills wished to be made

John Sellars sworn

Timber merchant.  Mr Price and Wills have occasionally come to buy timber & sometimes by themselves ?  - when Price came alone Wills never disputed the acct.  I have pd £200 in notes by Mr Wills bank in my favour of £ 11-18-4

Exd I dealt with Mr Wills wholly -  I considered Wills came thro prices recommendation – Price gave me orders as well – I wd not have gone to Price for my bills.  I considered the proprietor liable
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Robert Russell Sworn

I am an architect – I did not practice much in England – I served an apprenticeship in Scotland – usual charge 5 % on contract price of building – I think it well to retain the English custom of 5 %

Exd – an architect as profession.  Plt has not put himself in the position of an architect that I wd have done

Rexd 

Patrick Maine Sworn

Usual commission 5% including plans and specifications & all adminn covers every thing
(this evidence is also sidelined)
John Wells (?) Sworn

Master Builder £3000 value of the house xd not finished – at its present value work not properly performed in all its parts owing of negligence of surveyor. I consider the surveyor answerable that the work was done well – the platform over the verandah has given way – painting outside of verandah required renewg

Exd Pricesent away before the work  completed I should not consider a surveyor liable for any defect afeter sent away  ? 4or £5000 last year than ?
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Mr McKenzie Sworn

I have employed plt frequently in double capacity of architect and surveyor.  He built the Kinlockewe Inn and the fish Market ?  £2500 – I pd price 5% and horse hire

Patrick Maine Recalled

Partially employed as a Govt contractor – never drew plans inspect for 5%

Xexd - plt always acted for the last 18 moths as architect

Mr Erskine Sworn

Porter ? in town built by Price

Xd – I painted Wills house – I painted it twice - it was necessary to repaint it because it was not done properly - £28-0-0 value of work redone I am pd – it will be necessary to strip the roof in consequence of it being improperly done – at the time the house was buily it was worth £4000 if they were in the very best materials – the leak would have taken place in consequence of the bad manner in which it was laid on – Mr Price did not superintend the work I did

Verdict £147-0-0

Commentary
The plaintiff in this case was probably the Thomas Hunter Price who gave evidence for the plaintiff in the preceding case
The defendant Wills was probably identical with the defendant in the preceding case

‘Mr Murray’ was probably the barrister, The Hon James Erskine Murray, and in opening the plaintiff’s case he was indicating that the claim related to commission due for work done in relation to the building of the Wills’ house.  However the evidence noted would indicate that Price was also suing for the cost of timber he had purchased and for the cost of the work done by Lilly
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McKenzie v ? – bill £19-5

Mr Erskine v John Muller

Verdict by consent

£46-1-4

To govt ? Reference
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Cole v Carrington

Motn for Attachment

Rule Nisi

Nov 17  1841  £1400

? Plea

Reads Coles affdt False & frivouslous & untrue in substance and in fact  - £1100 part of an acct – admitted to be correct by Carrington

Mr Carrington waive order nisi and proceed at once on merits

Want of contrary

Whr this is new

Before the Court – why the cation abandoned

If I believe at the time the statement to be true

Plt makes the affidavit plea false abandons judgement

Smith & assrs?

In congruity with p 

Cannot remember witnessing the acct – cannot discover how the Bill is included in the acct bill does not appear to be included – nor was defendant aware that the said bill was included there in ie previously to the plea
Statement that the minor ? was included in the acct & therefore could not have succeeded in this action – Capt Cole affdt
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Mr Croke – the supporting affdt of today inconsistent with the former one – later Lilly known to Smith before

Mr Carrington

Smith’s affdt

Carrington went casually into Meek’s office when acct was signed – was there – Carrington

Carrington refuses to prosecute Cole for perjury

Commentary
See Cole v Dutton at page 40 (above)

The plaintiff in this case was probably Captain George Ward Cole who was a merchant and had the private wharf on the north side of the Yarra River.

The defendant was probably Horatio Nelson Carrington who was a Solicitor in Melbourne.

The notes ‘Motn for Attachment Rule Nisi’ probably indicate that Carrington was seeking to obtain an order to have Cole arrested in relation to an alleged falsity in some affidavit sworn by Cole in the course of the proceedings but the later notes ‘Mr Carrington waive order nisi and proceed at once on merits’ indicate that Carrington did not persist with that application and wanted the case dealt with in relation to the actual dispute.

Most readers would assume that the use of ‘acct’ was an abbreviation for the word ‘account’ but it was more likely a reference to an accompt which was the word then used for an account.

‘Mr Croke’ was the Crown Prosecutor but he had a right of private practice and did appear, as counsel, in civil litigation.
It is too difficult from these notes to reach any view as to the conclusion of this case

Behan pages 88-89 has the following about this case:

A more serious situation arose for Carrington shortly afterwards in the case of Dutton, and others, ex parte Cole. Captain Ward Cole made a charge against Carrington of improper professional conduct in respect of an action for recovery of £1,000 on a bill of exchange. It was claimed that Carrington had made a frivolous plea on behalf of the two defendants for the purpose of delaying the course of Justice, and of causing unnecessary expense for the plaintiff, as well as loss of time, etc.

This charge afforded judge Willis a chance to get rid of Carrington, and on 17th November, 1841, on the ,Judge's instructions, the Crown Prosecutor, Mr. Croke, rose in Court and said, an application had been made for a conditional attachment against the attorney H. N. Carrington, for making a false plea in the files :of this Court.

Judge Willis : "Let Carrington be sent for."

The Crown Prosecutor: "Your Honour, the attorney, H. N. Carrington is, I believe, in Sydney on business."

Judge Willis: "Let Carrington be sent for to return and answer such charges, and explain by affidavit his answers to the charges made against him."

Carrington did return, and this time he briefed counsel to defend ~im. In his affidavit replying to the charges made against him, Carrington made counter-charges against Cole. He further deponed in his affidavit that he, personally, had had nothing to do with the candling of this case, having been in Sydney for some time, and that all the processes in respect of the matter had been handled by his dark in his absence.

Judge Willis was not particularly interested in Carrington's counter charges against Captain Ward Cole, being out to get Carrington at all costs. He told Carrington, he would not accept this explanation, as he was himself to blame in the matter, by allowing the clerk to handle his business instead of himself. He must therefore bear the responsibility.

However, Carrington's counsel asked Captain Ward Cole to explain Carrington's counter-charges against him, and Cole realised that he himself did not stand in a very good light as a result of the counter-charges. He immediately withdrew all charges he had made against Carrington.

Judge Willis angrily told Cole to be more cautious in future in swearing affidavits before this Court.

For the time being, Carrington had been given a reprieve, but he was to feel the full force of judge Willis's displeasure later.

See Willis’ notes on Page 95 (below)
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Sherwin v Stephens – Bill of Exchange
Thomas Conner Sworn

Proves bill – Accepts ?

John Stewart Sworn

Presented the bill for £250 to Union Bank for £250 – I did not see the pencil mark

Verdict £259

Gorman v O’Neill – Breach of Promise of Marriage 

£300

Bridget Britton Sworn

I last lived with Mr Clay – I know plt I have known her since 15th March – she was living with her sister Mrs Morgan – I know deft he visited Mrs Morgan – I was present when deft came there – deft said he intended to marry the plt in the course of a week or 8 days.  This was abt the 10th of April.  I was to be brides maid – no bans published – I was asked to be brides maid about the 20th or 23rd of April – the marriage was to take place the next day by Revd Geoghan – preparations were made for dinner – wedding was to take place in Morgan’s house – deft did not appear – the deft came the day before with a Constable named Mooney – the deft said plt was to be the person – no person present but Mrs Morgan myself & Mooney & plt & deft
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Xexd – I became acquainted with Mrs Morgan – she having made out I was her cousin.  I staid in Mr Morgan’s house a fortnight – I was sick & she took me from Capt Roach – Mrs Morgan had scarcely any visitors but the men who lodged there – 5 men bordd & two lodged there Mr O’Neill, Jas Liddy & two Constables – Miss Morgan her sister & wits the only females – no female servants – a young woman a shipmate staid there two nights – Mrs Morgan’s house in New Town – she lived in Melbourne then – two apartments – wooden house – plaistered – partition – two above and two below – I slept upstairs with plt.  Mrs Morgan and her husband slept in the same room – I saw deft kissing plt – I never heard of any licence.  A dinner was prepared – no one came to the wedding or dinner – I staid all night in the house on that occasion – I was going back to Capt Roach’s – I never saw plt & deft toger

Alice Morgan Sworn – Martin Morgan is my husband – I am related to plt sister – she came under my protection – I know Constable O’Neill – I became acquainted with him about 11th of ? – my husbd was in the Police at home & here & thus became acquainted with O’Neill – O’Neill came 3 or 4 times to look for my husbd & then he asked to marry plt – the courtship went on till the 11th April.  O’Neill came to board & lodge
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for about 5 weeks – R Catholics don’t marry in Lent.  Father Geoghan wd not marry her in Lent nor allow her to get married in the Church of England – abt 20th April they were to be married – it was then agreed that they shd be married the week after Easter.  Before the week after Easter the deft left the house – Deft presented plt with a ring in my presence – promised my sister to marry before this day week – this was about Saturday the 11th April – about the 20th of April ? in the presence of Mooney witns and others that he was to be married the next morng & gave her a ring – dinner prepared- priest ? – in the morng at 8 o’clock they were to be marrd – deft said he wd not marry her without £50 – I sacrificed some cows to make up the moy.  I went to deft to tender the moy – he said he would come in half an hour – I and my husband took the moy to Geoghan – he would not take it and said it would be better for my sister not to marry O’Neill – the boy ? said it is all settled. O’Neill said yes we are to be married next morning – O’Neill then said he would not marry under £100.  he sent a pr of boots to plt and asked her to leave me and go and live with him – I went away to Geelong for 4 mths my sister went with me – she plt came back she asked deft to do something for her. He refused – O’Neill lived in one room very small.  His pay ? ? now the chances were great sometimes £30 a week – he had two horses one he said 
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he paid £105 and £28 for anr – he was selling wood – he was earning £4 a week   the boys two pounds – said he wd leave my sister £400 when he died - £1 a day for hire of the other horse – my sister slept in the same room as my husband & myself – Kelly the boy slept at the other end – deft slept in his own room by himself (written above this are the words ‘downstairs a coachmaker slept’) – O’Neill slept in the eating room – he only slept about a fortnight in my house – boardd about 5 weeks – two Constables lodged with me about a fortnight – very quiet men – Kelly O’Neill’s servant about 25 yrs old.

Xd – I came from Thurles Coy Tipperary - I Kept a Public House there both before & after my marriage – I kept it 9 or 10 yrs – Head Constable – 2 Sergts under him – I sailed from Cork – Deft said he wd marry plt for 50£  - my husband resigned his situation a week aft – I sold my cows because he did not like it – five slept in the loft.  Bridget Britton & Bridget Gorman – Kelly – my husbd & myself – we slept abt the Centre – the boy Kelly slept at the foot end – it was not quite open – I left Geelong abt 2 oclock in the afternoon the day af the removal.  A portion of the goods removed at 3 the day before – the rem abt 8 or 9.  the goods were ? ? ? too late

[the following notes are only consistent with evidence given by Martin Morgan but Willis has not noted that he was sworn]

I came to this Colony last Jany.  I was head constable at Leitan.  I was removed from Cork 11 yrs in the Service.  I resigned two yrs before I came out – I was the Police here. I knew Deft first abt 4 or 5th of March – I was living in little
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Bourke Street with my wife & two of her sisters – O’Neill abt a week or ten days after our acquaintance asked my wife’s sister in marriage – this was in Lent – plt is a R C & cd not marry in Lent.  They were to be married after Easter.  The ? wd not allow & then they fixed abt the 18 or 20th of April for the next ?= I went with O’Neill & he asked Wright & Vinge & Chise the town herd to the wedding.  I purchased meat & wine – Deft did not appear in the morng – he lived where Wright did live – Deft said he was dressing & wd come – I afterwards met O’Neill & he said he would marry if I wd give him £50.  I sold my cattle & Furniture to make up 50£ - & for the purpose of keeping her character respectable – O’Neill refused the 50£ - he made no other demand on me – O’Neill ? £105 for grey horse & cart – anr horse £25 – O’Neill said to be 4 or 500£ in cash – that he had allotms – he lives in a small room a kitchen of ? – Liddy coachmaker – Kelly leadg Evans & Deft – Deft slept in our Sitting Room – my wife, her sister, Kelly & myself slept in the loft.  Kelly slept on one side & I & my wife on the other.  I consider Kelly a proper man

Xexd I sailed from Cork.  I know a Mr Phelan of Cork a Clerk of a grocer & merchant after this disappointment I went to Geelong – 
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Wm Wright Sworn
Knows Plt & Deft.  In April last I was invited to the weddg by O’Neill – it did not take place – States circs – a young woman was there a great part of the day – the Deft himself told me he was to be married Deft salary was 4£ - he had two or three horses – Fines  - Fines worth £1 besides his salary – I sold a ring to O’Neill – Deft worth 2-300£
I knew Deft in Hobart Town – he was a constable - before he was in the Service of the Crown – I know Kelly – he used to drive Neill’s horse & cart.  The Deft said if 50 farthings wd make up the matter he wd not do it.  He wd not marry her – he had sold all and wd rot in jail first.  If he did marry her he wd lead her a dogs life

Xexd Deft said she was a bad character – he could prove her character from home and from Geelong.  Deft said he had got some wits from Home who knew Morgan & his sister & some from Geelong
George Vinge Sworn
I recollect Neill askg me in the middle of April to come to the wedding in the morng. Neill is worth 3 or 400£

Xd I sold two horses to Deft for 90£ - we are not on bad terms – he want to Sharks (?) ? out of my ? & I wont allow him.

Case
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Thos Leigh Sworn
Constable at Portland Bay – I lodged at Morgan’s – Evans a constable also lodged there & O’Neill & a man that drove a horse & cart for O’Neill.  When I went there O’Neill only came to get his victuals.  A bed in the lower room where we eat our victuals.  Curtains attached to it.  Any person who came in cd see the bed.  I saw O’Neill lyg on the bed & the woman also.  Neill seemd to be asleep.  I might have kissd plt – once she objected

X  - the door was not fastend – the curtains were partly drawn – I cd have seen them  - when I kissed that girl others were present – gives girl a good character – never nothing more than seeing O’Neil with the girl on the bed – on the bed after the proposal.

Alexr Thompson M D Sworn
I know Morgans – they kept a disorderly house – neighbours compld – they attempted to swindle every shopkeeper in Geelong – 8 or 10 shopkeepers – Gambling, Drinking & Rioting during the night Complts made by Dr Shaw  - when I spoke to them they promised to behave better – I did not lose my moy to them – their goods were seized by the Custom House officer.  The vessel was the Devonshire  - I was on the beach at 5 
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oclock and there was no appearance of the goods – the Constable came to me abt ten – Xd –I swear to my firm belief that if the goods had not been seized by the Custom  House officer I shd not have been pd nor wd any of the shopkeepers – an Information was threatened.  I knew Bridget Gorman & nothing prejudicial to her character – I wd not trust Morgan one shilling.  The goods were lodged in the Shearng Compys Store.  The case was heard the next morn at the Police Office & the Capt was fined 10£ for breach of the Custom Law.  As soon as the case was settled I detained the goods for 12£ due to me

Jas Heatherton Sworn

I landed from the Daimond yesterday – I know Mr Taputs Stipendiary Magistrate Coy of Tipperary I have seen him write Xd testimonials

Maurice O’Connor sworn

From Tipperary – Thurles Morgan good character while in the Police – Morgan’s wife & Sister lived in a Public House next Police Barracks – Constable Prendergast was there after Barrack Hours & removed – they were in the habit of keeping their house open after hours

Xd – I left the Police at my own request – the Capt appointed me constable at 2 gaus per month = I was in the Police with Morgan for 9 yrs – (? Above line) – good character
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Thos Walton  Sworn

I know the Morgans – I never was in their house in Melbourne – nothing but singing and drinks from mors to night

Verdict for plt

Dams £100

Commentary
(See Garryowen p 349)
‘Breach of Promise of Marriage’ – in law a ‘promise’ was a form of verbal covenant and the failure to perform the promise was a wrong for which the wronged party could sue for any damage suffered.    (Bl Bk 4 p157) 
Bridget Britton’s evidence 

‘I last lived with Mr Clay’ – I take this to mean that she resided in the home of Frederick Lord Clay, Solicitor, in Little Collins St. Clay was in partnership with Horatio Nelson Carrington and had married Caroline Isabella Spence in Bishopwearmouth in 1832.
‘no bans published’ - In order to check the increase of clandestine marriages, the Council of Trent decreed (Sess. XXIV, De ref. matr., c. i) that before the celebration of any marriage the names of the contracting parties should be announced publicly in the church during the solemnization of Mass, by their own parish priest on three consecutive Holy Days ie Sundays
‘the marriage was to take place the next day by Revd Geoghan’  - ‘marriage’ was a reference to the religious ceremony; Father Patrick Bonaventure Geoghegan, the Parish Priest at St Francis Church on the corner of Lonsdale St and Elizabeth St  

‘wedding was to take place in Morgan’s house’ – ‘wedding’ was a reference to the festivities after the ceremony

‘Constable named Mooney’ – this name is sometimes given as ‘Moonie’ in documents about this time. John Mooney was a Constable at this time.  There are later references to him in various documents as a ‘bailiff’ and a ‘special constable’

‘I staid in Mr Morgan’s house a fortnight’ – ‘staid’ was a common way at this time of spelling the word now spelt as ‘stayed’ (OED)
‘Capt Roach’ was a merchant in Flinders St but there was a Mrs Roach(e) who had a boarding house in Melbourne (Garryowen, Kerr)
‘Jas Liddy’ was a carpenter (Kerr; see case on p22 above)
‘plaistered’ this was then the way the word ‘plastered’ was then  spelt and pronounced (OED)

‘I saw deft kissing plt – I never heard of any licence’ – ‘licence’ then had a meaning of ‘disregard of propriety’ (OED) – any lack of good character on the part of the plaintiff was justification for the breach of promise
Alice Morgan evidence 
‘at home’ – although it is now commonly accepted that early settlers used the word ‘home’ to refer to England eg ‘the Home Government’ its usage in this case is clearly a reference to Ireland
‘R Catholics don’t marry in Lent.  Father Geoghan wd not marry her in Lent nor allow her to get married in the Church of England’ – at this time there was a convention that Catholics did not marry during Lent and Canon Law would have prevented Fr Geoghegan allowing a Catholic to marry outside the Catholic Church.  The suggestion of marriage in the Church of England makes one wonder whether O’Neill was not a Catholic. 
In 1841, Easter Sunday was on 11 April
The payment of a sum of money by the bride’s family to the groom was not uncommon – the money was known as a ‘dowry’. However some people had objections to the practice and it is interesting that Fr Geoghegan would not be involved in that aspect of the marriage in this case.  It is of further interest that he gave pastoral advice against the marriage; again, making one wonder whether O’Neill was a Catholic.

‘50£’ – it was not uncommon for the £ sign to be put either before or after the relevant numeral.

‘he sent a pr of boots to plt and asked her to leave me and go and live with him’ – women often wore boots at this time;  De Facto relationships were also common.

Alice Morgan’s evidence about O’Neill’s salary as a constable and his additional income was not then unusual for Police – he seemed to have some connection with the Watch House and so entitled to some fees and to a portion of fines collected

‘I Kept a Public House there’ – although the common situation was that women, whether unmarried or married, did not conduct businesses, some did or conducted businesses for their husband but referred to the business as their own 

Martin Morgan’s evidence

It is difficult to discover the extent of Martin Morgan’s activities at this time – 

He seems to be indicating he was in the Police but he seems to have conducted a boarding house and had some animal stock.

William Wright’s evidence  
This was probably the then Chief Constable in Melbourne – known as ‘Tulip’ Wright.

‘before he was in the Service of the Crown’ – Wright may well be indicating that O’Neill had been transported to VDL
The cross-examination  of Wright seems to be directed to setting up a defence that the plaintiff and her relatives were of bad character

George Vinge’s evidence –

 Vinge had been transported to VDL but later became a constable there and in Melbourne.  Later he became a publican.  The surviving material about him indicates that he was regarded as of good character in the Port Phillip District
The word’ Case’ after the notes of Vinge’s evidence indicates that the plaintiff’s case was closed and that the following witnesses were called for the Defence.  The tenor of the Defence evidence indicates that the defence advanced was that the defendant was justified in breaking the promise of marriage because of the bad character of the plaintiff and her associates.

Alexander Thompson’s evidence 

Thompson was a medical doctor and a Justice of the Peace – he was one of the early settlers in the Geelong area.

Keeping a disorderly house was a criminal offence which carried a penalty of imprisonment.  Commonly in such cases the evidence was given by neighbours as to the character and activity of those frequenting the premises and of the noise heard day and night.

Thompson seems to be giving evidence about some breach of the Customs regulations involving the Morgans

James Heatherton’s evidence 

It is difficult to determine the content of this evidence. The Diamond was a ship which sailed between the United Kingdom and the Colony.  It could be that Heatherton was producing some written testimonials, which Heatherton had received  from the Magistrate Taputs, about the character of the Morgans 

Maurice O’Connor’s evidence 
O’Connor was a reputable member of the Police in Melbourne during the 1840s.  He seems to be swearing that in Ireland the Morgans breached the licensing laws by opening after hours.

Thos Walton’s evidence 
Walton had the Horse and Jockey Hotel in Little Bourke St about this time.  Martin Morgan had sworn he was living in that street. This evidence seems to be directed to the disorderly house aspect of character.  

Damages
The award of damages of £100 was consistent with then English practice  - between 1790-1830 the vast majority of awards in these cases in England were between £100 and £500 (see Lawrence Stone: Road to Divorce p91)
Bridget Gorman and William O'Neill were married on 9 April 1842.  The life of William and Bridget O'Neil is described in the book "The Keilor Pioneers - Dead Men Do Tell Tales" by Angela Evans (1994).
Easter Sunday was on 27 March 1842
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Melville v Somerville - £39-18-10

Work & Labour

& Set-off

Alexr Skene Sworn

Architect & Surveyor – I know deft

Agreement admitted

Verdict £30

Commentary
Melville cannot be identified but a Sommerville was a builder in Bourke St (Kerr)
A ‘Set-off’ was a claim by the defendant in the case that the Plaintiff owed him some debt,

Alexander Skene was an Architect & Surveyor in Geelong (Kerr)

Inglis v Carey

Auction Compy ? I cautioned Mr Cunninghame agst going with any matter connected with the Compy and read the Act – Mr Cunninghame persisted in going on – With regard to the legality of the transactn of the Auctiong, not being licenced, I reserved the point after expressing an opinion that unless it were proved that they were so – I cd not recognize any transactions – by them or on their behalf

Non suit

G D Mercer v John Carey

Bill of Exchange

John S Patterson Sworn

Collect. Clerk to Port Phillip  
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Bank – Bill signed by Carey – got notice of it day after it was dishonord – but did not pay it

Xexd

Bill made payable generally - presented

Non Suit
Carey v Lamb – 3 Bills of Exchange

14th May 68-18-1 due 17th Augt

Amt Comprisg + 2 21 June 22-5 due 24th September 

3 – 28 June 54-5-6

Donald McIntosh Sworn

Clerk to Kerr & Holmes

Employed in the Auction Compy when bills were drawn

I believe the signatures on the three bills to be in the handwriting of Lamb

Xexd – Lamb had dealings with auction compy – Paper put in – my hand writg.  The Bill of Exchange was given in satisfaction of the Debt

Mr Barry

Partners

Perceval Graham Sworn 

Proves Acct £68-18-1 – bill given in payment Brd(?) by Melbourne Auction Compy

John Power Sworn to the late Melbourne Auction Compy – proves acct bill of 28£ accepted after sale in satisfaction of auction

Non suit
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I will reserve the Point as to the connexion with Auction Compy the consider & the 

Commentary
These three cases seem to have some connection with the Melbourne Auction Company which was established in 1840.  John Carey was the Managing Director

Peter Inglis was a merchant in Melbourne (Kerr)

‘I cautioned Mr Cunninghame’ – this seems to be a note by Willis of some warning he gave to Archibald Cunninghame, presumably the barrister appearing for Inglis,  Garryowen (p 596) refers to the refusal of the Governor, Sir George Gipps, to enact legislation which would have permitted Carey to sue or be sued on behalf of the Company. The non suits in these cases may have resulted from the plaintiffs acceding to this warning. So too, the note, on page 66, about reserving the point may relate to this problem.

George Duncan Mercer was manager of the Port Phillip Bank in Collins St (Kerr)
John S Patterson was a clerk at the Port Phillip Bank (Kerr)

‘Lamb’ may have been John Lamb of the Golden Cross public house in Elizabeth St (Kerr)

‘Kerr & Holmes’ had a book & stationary warehouse in Collins St (Kerr)

‘Mr Barry’ was probably Redmond Barry, barrister, appearing in this case 
Kerr’s Directory lists a Graham (without a Christian name) as a clerk with an ‘Auction Company Collins St’

‘John Power’ not traced 
Kemmiss v George Smith

2 Bills 316-4-2 £289

Discharged by time given so as to absolve the Acceptor & Drawer

Chitty on Bills 452 4 Roscoe

John Harper Sworn 

I manage plt buss

Proves McNall’s signature – Bills payable one at Pt Phillip Bank the other at the Union Bank

Bills unpd

Non Suit
Commentary
‘Kemmiss’ – Arthur Kemmis was a merchant in Melbourne at this time (Garryowen)
There was a George Smith in the Port Phillip District at this time – he had some connection with the Lamb Inn (Billis)

‘Chitty on Bills 452’ – Joseph Chitty had written ‘A practical treatise on bills of exchange, checks on bankers, promissory notes, bankers' cash notes, and bank notes’ in 1812- there were later editions
‘4 Roscoe’ – this could well be a reference to Volume 4 of Roscoe’s ‘Treatise on Evidence’ - a standard Legal textbook
McIntosh v Bowden – Work & Labour

55- 17-3(?6)   ?  £32 setoff £23-7-6 balc

Chas McIntosh Sworn

Boatbuilder – I worked for Jas McIntosh Boatbulder 13/- as per acct – doct proved

Xexd – Boatbuilder have been working as such for 8 years,  Chas Bennett worked with me – he is an apprentice.  Bowden offered 13/- a day to each of us – the boy had been 6 yrs – one was a dinghy – the other a Schooner.  Dinghy pound per foot 13 or 14 feet long – abt 36s worth

Page 67

of nails

two other wits – merely as to the value of the work

£12

Wentworth v

[no more on this page]

Page 68
Nov 22 1840 – re McNall
[no more on this page]

Commentary
A John McNall was a butcher in Collins St 
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[nothing on this page]
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Nov 24 1841  Connell & anr v Meek

Mr Cunninghame

In 1840 Jany Sale - £127-16-9 – purchase moy

21 £ pd – propy sold subseqty for much large sum – pd Bill 49-18-6 – altogether £70-10-6

Archibald McLaughlin Sworn

I am an accountant – I was at that time acting for Williams the auctioneer – I was authorised to act for him  - to sign for him – deposit was pd – Bills given

Xexd  - I do not know whether Bills were pd

Mr Redmond Belcher Sworn
I am not aware that the sale of the land specified in the doct took place – Brought (?) in & was subsequently sold to Capt Wigmore  by Mr Williams the Auctioneer – I never saw the (?)

Xexd

I was instructed to write the letter because I presumed there was a portion of the purchase moy unpd.  Because the bill produced was unpd I wrote the letter.  At the time I wrote the letter I had not seen the bill but from now seeing the bill I presume it was the bill which was unpaid

Hy Wigmore  Sworn
I purchased 1a of land from Mr Williams the Auctioneer – Suburban lot 26 I believe
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He told me it was forfeited land – I promised to pay £200 – purchase mony not pd

Chas Williams Sworn
I remember perfectly the sale of suburban No 26 – the land belonged Mr Meek & myself jointly tho conveyed to Mr meek – the Bill belonged to me as my share of the purchase moy – I advertised it for sale – Mr Belcher put it up – I sd I wd be the buyer of it – I did not act as agent for Mr Meek

Non suit

Commentary
A James Connell was a settler in the Port Phillip District at this time (Kerr; Billis)

William Meek was a Solicitor in Melbourne

‘Archibald McLaughlin’ – the surname of this accountant is usually given as ‘McLachlan’ (Kerr; Garryowen; de Serville)
‘Mr Redmond Belcher’- this was William Redmond Belcher – he had family connections with Charles Williams (Kerr; Garryowen; de Serville)

A Captain Henry Wigmore is recorded as being in Melbourne about this time (Garryowen)

Page 72
Abraham v Hodgson

[nothing more on this page]

Page 73
Hily Term 1842 Sup Ct Pt Phillip

Jan 11th  

Commentary
Hilary term commenced on 11th January and finished on 31st January

Jan 14th Levein v Wigglesworth

£21-9-2

John Newman Sworn – verdict for amt

Kemmis v Watson  £108-18-10

Verdict £1

[nothing more on this page]
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Jany 17th 1842

Ex pte Williamson

Attachment agst O’cock & Meek
Mr Langhorne’s aft

Williamson’s aft

Action on overdue Bill of Exchange

O’cock remonstrated – Meek said the Plea was withdrawn

Williamson called on O’Cock and requested him to institute legal proceedgs agst Meek – Said he would not institute proceedgs agst Meek or any other professl Br

Rule nisi agst Meek

Dischargd agst O’cock

Commentary
‘Ex pte’ – ex parte usually indicated that the named party – Williamson – was seeking some relief against another person or persons but that person or those persons were not then a party to the proceedings
‘Attachment agst’ – an action of attachment usually involved proceedings to commit the named person(s) for contempt of Court or to seize property
Richard O’cock (O’Cock) was a Solicitor in partnership with Robert Deane.

William Meek was a Solicitor

‘Said he would not institute proceedgs agst Meek or any other professl Br’ – I am not aware of any professional practice to this effect
There were several Langhornes and Williamsons in Melbourne at this time

A ‘Rule nisi’ is an order directed to the named person to show cause why the order sought – attachment in this case - should not be made
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Jany 17th 1842

O’Brien v Anderson 

Assrs

£18-0-0

Kemmis vKell - £32-4-9
Kemmis v Reynolds  - £23-1-9
Levein v Campbell
George Hyde Sworn 
Leven & two ors(?) embarked sheep – each man had in his own sheep

Non suit

Crockett v Hooson  £24-7-5
Verdict 22

£22

?

J W Murray (?) Motion Supersedeas
Commentary
‘Supersedeas’ – in this case this was probably a proceeding to stop the execution of a judgment pending an appeal
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Jany 21st 1842
Cunninghame v Newman - £219 -5-4 

Commentary
One cannot be sure that this Cunninghame is the barrister – he had a brother who was a settler and there were other settlers of the same name 

Harper v Lamb

Mr Murray

Jas McConnell Sworn

Clerk to Mr Carey – proves Mr Carey’s handwriting – Indorsement to Harper – does not know when – Drawer’s indorsement & acceptance Admitted

Defence – one member of an ? ? ?  - received notice – knows nothing of the doct – never had it

Donald McIntosh Sworn

Bill not presented for payt
Main v Smith

£370

Jas Richd Lacy

Page 77
Jany 24th   Anderson v Stodden  - £37-18-7½  

Mills v Beaver £79-0-0
Joseph Mack
Jackson v Johnson £21-3
Austin v Ledgwood  £14-17-8
Taylor v Martins (?) £13-18
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Jany 24  Bertram v le Soueff  Work & Labour

£32-0-0

Mr Bertram Sworn

My brot was employed by Deft – lived with him 17 months – promise July 1840 of addl sum.  I was present

Xexd  - Deft came down to represent Plt conduct (?) to Govt Sevrl Complts made.  Terms 100 per an 1s day 32 £ if he remained 12 mts to be pd to plt

G A Robinson Sworn 

I know plt – he is employed by Govt un Assist Pro Thomas since 24th of Dec.  Station in very good condition.  I shd think plt performed his services properly – Storekeeper   -stores properly kept

Xexd

I presumed Deft was entitled to some credit with regard to station – complt of disobedience of orders – Plt resigned - instructions that Prayers should be read by the Asst Protect & in his absence the overseer
John Pike Sworn

Constable Chiefly out of the Blacks employed from Augst till now – was at the station when Bertram was overseer deft & plt sometimes on good terms – sometimes not - quarrelled abt orders
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Not being obeyed

Verdict £31-15-

Commentary
The plaintiff was probably George Bertram who is referred to as an ‘overseer’ in records relating to the Protectorate. He was probably a member of the Native Police (Robinson’s Journal (passim); Fels: Good Men and True p50)

The defendant was William le Souef, one of the Assistant Protectors of the Aborigines Protectorate – he was based in the Goulburn area

George Augustus Robinson was Protector of Aborigines in the Port Phillip District.  

Edward Story Parker was an Assistant Protector of the Aborigines Protectorate based in the Lodden River area

‘Assist Pro Thomas’ was William Thomas, the Assistant Protector of the Aborigines Protectorate based at Narre Narre Warren

Various entries in Robinson’s Journal indicate that William le Souef was frequently absent from his depot and that there was a degree of tension between Robinson and William le Souef

Entries in Robinson’s Journal on 20, 24, 25, 27,28 January1841 indicate that the matters in issue in this litigation may have occurred about that time and that Bertram’s brother was involved on his brother’s behalf.  Later entries, on 20 November and 27 December 1841 indicate that Bertram became overseer at the Aborigines Protectorate based at Narre Narre Warren. 

In his journal for Monday 24 January 1842, Robinson has recorded ‘Went to town.  Trial Bertram and le Souef.  Le souef to pay £30. I was a witness.  Parker a witness’

John Pike was a settler at Woolert about this time (Billis)
Johnson v Jonas £15-

Kemmiss v Smith £216-4-2

I Bland sworn 

Proves the signature of the Accept

Mr Morris Harpen sworn

Proves Presentn & non payment – no delay

Kemmiss v Smith

Endorsee of a bill of Exchange

£189-0-0

Defence

Verdict for plt

Molony v Lennard  £14
Thos Fogarty Sworn 

I know plt hand wrt

Recovered as to enable him to work – 7 weeks

I pd him £2 per week

Verdict £14

Subject to reference

Commentary
‘Subject to reference’ usually meant that the matter was referred to an arbitrator
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Jany 24 1842 – Lyford v Donovon £34 balce of acct & an(?)

Price 
Buildg from Bad Foundation – workmanly & indifferent (?)

Rob(?) Panley – I swear price never complaind of the work & no part ever pulled down

Thos Burns Sworn 

Proves a doct – statedby Burns

Debt claimed to be due by deft to plt

Ascribes Bulge (?) to bad buildg of foundation

? Broadbent – Addmissn by Plt of debt(?)

Mr Cunninghame

A Sutherland

Work  not according to specifications

Verdict for deft

Cavenagh v Watson Assrs

Page 81

[nothing on this page]

Page 82
Jany 1842 – Common Jury
Commentary
A ‘Common Jury’ was composed or ordinary jurors as distinct from a ‘Special Jury’ whose members had higher property qualifications
Doc Dem Smith & ors v Anderson

1st Smith 2nd Broadribb & Highett – 8 abt 1841

Ejectment by mortgagee agst mortgagor In possession

18 feby 1840 - Smith sold to Anderson for £7,000 secured by mortgage
Jas Montgomery Sworn

Proves execution of mortge of 18th Feby 1840 btn Thos Anderson & Jas Watson to George Smith

I Bland 

Puts in deed of 17th & 18th  Dec btn Smith  1st part Broadribb 2nd part Highett 3rdpart

Rich O’Cock
Anderson in possession

Mr Murray

No privity between

Verdict for plt
Commentary
‘Doc Dem’ was traditionally part of the title in ejectment actions at that time
George Smith had the Lamb Inn in Collins St and sold it to Thomas Anderson

A James Watson was an auctioneer and a settler at Keilor

James Montgomery and Richard O’Cock were Solicitors in Melbourne
Mr Murray, the barrister, was probably acting for one of the parties in this case 
Page 83
Jany 28th  McAlpine v Ferrie  trespass Dams £400

Plea Genrl Issues

Justification licences

30th jany 1841 

Plt established himself on land after sold by govt but only on sold land – Paddock & Stock yard waste ld

Licence fist afterwards neglected to be taken

Crop of potatoes taken up

Jas Farmer

In May last I lived with plt at Gardiner’s Creek.  I recollect the destruction of the plt’s stockyard by one John Walsh and anor – men of Ferrie’s – Stockyard on govt land. Rails pulled down and hut built of the materials – I saw Mr Ferrie – the cattle were kept in the stockyard before its destruction, in consequence of it being pulled down the cattle were lost.  Potatoes on the land – a small quantity in a garden on measured grd – a paddock of five acres of potatoes on govt ground – in pitts 12 tons covered up with Earth  -worth abt £120 – I was not present when the potatoes were destroyed.  When I returned they were thrown over the fence  - 2 tons in bags – they were thrown over also – Cattle among the potatoes after the stock yard was thrown down – stock yard good substantial fence – wt weather – potatoes injured by the rain.  Two tons in bags -? All destroyed
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Deliberate act – can’t speak as to the exact

Xd I was a visitor to plt – allotments purchased two years ago  - can’t when deft went to reside there – deft had cattle on a back run – no notice to remove the potatoes.  Potatoes were destroyed at the month of May – I have seen Mr Powlett Commissioner of Crown Lands on that station.  Deft said he would pull down the tent & drive all the cattle to his stock yard

Per cur

This happened 14 days after the potatoes were got up & plt was carrying them to market as fast as he properly could

Rexd  plt driven out by Deft – I was present when Ferrie  desired McAlpine to leave – it was for the purpose of delivering up possession that these potatoes were taken off the grd

Per jury – cattle lost – milch cows worth 14 £ per head – twelve head missing

Jas Duckett sworn 
I was in deft’s service in May last – I remember throwing McAlpine’s pototoes over the fence by order of deft – 10 or 12 tons  - very wet weather  - all the potatoes destroyed Deft was with us  & gave us instruction to throw them all down the hill –good potatoes except one small Pit of bad ones which were thrown among the good ones – I swear it was not in July – pt of the stockyard remains still

Page 85
no alteration in the stockyard – the Potatoes were filled up in bags ready to go to market

Xd potatoes in Pit aby a month – no bad feeling towards the plt – I know nothing abt the destruct of the stockyard

John Jennings Sworn 
I was to buy five tons of potatoes from plt in May last - £11 Ton

Ian T McDonald

I was in plt’s service in May last – deft lived near – a stockyard at Mr Mc Alpines’ place – Deft’s men pulled down the stockyard and made a House of it – I saw Ferrie there – he was looking on when the men were pulling down the stockyards

Xexd I know the paddock – there were potatoes planted in it – I don’t know when they were dug up – plt had only one stockyard – I milked the  cows

Rexd when stockyard was pulled down – some of the cows lost – some not found yet

Plt’s Case
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Mr Croke for deft

Deft purchased Allotment No 21 

In neighbourhood of stockyard – licence to depasture stock in Plt’s run on which stockyard was erected – Took possession in Dec 1840 under licence duly renewed – will prove notice to remove, potatotes – rt of Deft to run under licence

John Welch Sworn
I was in deft’s service 6 weeks.  I recollect the month of April.  Deft told me to tell plt to remove the Praties for the paddock.  I took the message some time after the potatoes were dug up – plt refused to remove them  - I am sure I gave notice to plt to remove the potatoes – plt had another stockyard – never saw cattle in the stockyard near the fence

Xd

 I told the plt to take away the potatoes out of the paddock as deft intend ploughing it  - in june – in the beginning

Per juryman – some potatoes /ding in April – I was bullock driver

Mr W O’Dea Sworn

I live with deft – stock keeper – I recollect July last – on the 7th of June I came to deft – there were Potatoes in Paddock ¼ of a mile from
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Deft’s  - abt 1 of july the potatoes I believe were thrown out of the paddock – 11 to 15 bags – thrown out – Ferrie’s overseer with me

F A Powlett Sworn

Comissioner of Crown Lands  - I know Gardiner’s Creek – I signed applications for licence for occupation ,  I signed an application for Mr Ferrie abt the end of 1840 – licence date 22 Dec 1840 put in  I know the Paddock in question  after the licence was granted mr Ferrie wd have had the Paddock, but I went up after that to decide a dispute bn plt & deft on the written application of Deft.  I founf plt had no licence  - he once had one but had not renwed it for 8 or 9  - I fine plt £10 for not having renew his licence and told him I would not give him any licence  fot that plan abt Feby 1841 – I sd I would sign an application  for a licence for anr run for Plt & I should not prevent his taking away his potatoes.  I never authorised Ferrie to take plt’s potatoes  - I plt shdnot have pd his fine  of £10 I should have seized his poatatoes. McAlpine’s licence 405 miles higher up.  Decided ? of plt’s cattle if plt’s cattle continued on the run .  I told plt to vacate the run  - licence renwed in July 1841- I gave no authority to destroy the potatoes
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Xd the potatoes were nearly ready when I was there 

Licences are taken out 12th July to 12th October

George Airy Sworn 

Commissioner of Crown Land  - dispute between plt & deft as to right of run  in August 1841  I went in compy with Mr Powlett to determine this dispute – we plt decided plt shd take his cattle off the run

Licences have no specific boundaries

Pl Verdict for £141
Mr Croke 

Commissioner had no authority after licence granted to deft to authorise plt to take away his crop 

Commentary
‘trespass’ – an action for damages for trespass arose out of the entry of the defendant upon the plaintiff’s land without lawful excuse.

‘Plea Genrl Issues - Justification licences’- these notes indicate that the defence denied the facts asserted by the plaintiff in his statement of claim but, even if true, the defendant was justified in doing what he did by the licence granted to him
James McAlpine had land at Gardiner’s Creek about this time (Billis)

Peter Ferrie was said to be a Solicitor living at Glen Ferrie, Yarra Yarra (Kerr; Billis)

The Malvern Historical Society Local History News (August - September 2006 Newsletter No. 2) refers to this case 

In 1839 James McAlpine had obtained a pasturage license for

land on Kooyong Koot Creek (now Gardiners Creek) which

including the land Ferrie was to buy. McAlpine neglected to

renew the license on 1 July 1840 and it was taken up by Ferrie so

he would have the use of the land around portion 21. Upon the

land McAlpine had a large planting of potatoes, some milk cows

and a stockyard .The Commissioner of Crown Lands gave him

permission to remove the crops at a later date. Before he could do

so, however, Ferrie’s servants destroyed the plants, pulled down

the stockyard and let the cows stray into the bush. McAlpine took

action against Ferrie for 400 pounds damages and when the case

came before Judge Willis on 12 January 1842, the jury with John

Pascoe Fawkner as foreman, awarded McAlpine 141 pounds 15

shillings for the loss of the potatoes, said to be about 12 tons.

‘Jas Farmer’ may have been the settler at Western Port (Billis)
‘Mr Croke for deft’ – even though James Croke was the Crown Prosecutor he had a right of private practice and appeared in civil cases
‘‘Mr Croke - Commissioner had no authority after licence granted to deft to authorise plt to take away his crop’ – this note seem to indicate that after the jury gave its verdict James Croke raised the legal point that, as a matter of law, a crop was part of the land and, if the land was granted by licence, the grant included any crop
In Box 55 there is a copy of a Notice of Motion to set aside the verdict in this case on the grounds that “the consent of the commissioner of Crown Lands given to the Plaintiffs for the removal of his potatoes from the Close in Question without giving notice to the Defendant was contrary to Law and also that the damages given by the Verdict of the Jury was Excessive and that a New Trial be granted and that in the meantime all further proceedings be stayed”
The result of this Notice of Motion is not known
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Jany 28th 1842

Mr Doyle v Rt Robinson

Objected to form of action

Mr Murray

Mr O’Neil Sworn
District constable  resigned 1st Decr I remember searchg the house of McEvoy for stolen property – Robinson accompanied me  and helped to search – I recollect seeing Doyle – Robinson gave that person into custody.  Robinson owned two handles of Whips said they were stolen from his shop  - gave Doyle – Doyle was in partnership with McEvoy – I warned Robinson to be cautious – he picked the handles up and said he cd swear to one by a crack in the handle – he gave him in charge twice – I took him Doyle to the watchhouse – he remd in the Watchouse to 9 next morning.  I had no warrant to apprehend Doyle only to search the house.  I took him to the Chief constable & the C C told me to lock him up.  Deft called into his house and stated he wd satisfy me if I wd say I apprehended on my own accord he wd give me a new bridle & saddle & 20 £.  I told him I wd speak the truth for I had got no interest in it

Xd  there was a leather strap & rifle implement (?) found in the same shop – I had a search wart from Magistrate . If Robinson had not given 
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 Doyle in charge I wd have apprehended him 
Non suit

Commentary
A Robert Robinson was a saddler in Melbourne (Garryowen, passim)

Constable O’Neil was the defendant in the Breach of Promise case (see page 55 above)
There is no surviving record of any committal or trial of anyone named Doyle about this time
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[nothing on this page]
Page 92
April 22nd 1842

?

Undefended cases

Strachan v Barrett £103-14/6

Thurlow v Allen  £88-4

W C Henly (?Henty) Sworn

Knows Deft – said he wd call & pay the Bill  £88 -4
Cumming v Pollard £15
Cambell v McKillop £35-10

Baxter v Mc Clelland £35
Hooson v Ross - £91 board & lodging £6 Educatn Clothes

Commentary
The plaintiff was probably Joseph William Hooson who did keep a lodging house about this time
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April22nd 1842

Carrington v Lazarus 

T B Darling sworn

Demand rent in Nov – a few days after received (?secured) payment.  Demd next quarter’s rent.  Lazarus said he wished to know if the title was good from Crown - & that he was willing to pay 

Xd I received the rent Lazarus the rent in possession for Mr Carrington

Non Suit
Commentary
Carrington was the Solicitor

Moses Lazarus was a draper in Collins St 

Thomas Bell Darling was a druggist in Melbourne
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April 22nd 1842

Murray v Wigmore £50

T Price Sworn  - work properly done according to specification

Jas Webb Sworn 

Exd A Build (?) valued at £160

Verdict 50 £
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April 22 1842

Pohle v Miller –Assr - £3375 

3 Pleas 1st General issue except as to £1456-18

2nd payment into Court of £ 1456

3rdSet-off work & labour

Commentary
‘3 Pleas’ – this and the following notes relate to the issues to be determined in the case

Insolvency

1842 

April 25

Re Snodgrass

Carrington & Snodgrass respectively ordered to produce accounts on Thursday next & Carrington to explain the charges brt against him by Snodgrass with regard to the Acquittance. The threat of mixing Snodgrass up with McFarlane in such a manner as he would not know whether he stood upon his head or his heels and the charge of Carrington having made an absolute conveyance when he knew there was a mortgage outstanding causing Snodgrass a loss of £3000

April 28th ?

 Carrington having refused to obey the order with regard to the accounts I ordered an attachment to issue agst Carrington & C having refused to offer any explanation of the charges I orded him to be struck off the Roll as an Attorney Solicitor & Proctor of the Court

JWW

Mem – Barry counsel for Carrington advised C to produce Accts & explain but C refused Barry withdrew from the Cause & left

Commentary
Peter Snodgrass was a well-known settler who became insolvent in 1842.  Some of the transactions relevant to this insolvency involved Carrington.  Both Snodgrass and Carrington were called as witnesses on 25 April and the case was then adjourned until 28 April when Carrington was attached for contempt of court and struck off the Court Roll thereby preventing him from practicing as a Solicitor.  These aspects of the case were subject to appeal in Sydney in which Carrington was successful.  This case was a part of the incidents which lead to Willis’ amoval in 1843.

Redmond Barry’s decision to withdraw from the case was before Carrington was attached

I am surprised that Willis has no more notes about these proceedings.

(See Behan pages 172-192)
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April 27 – Chisholm v Patterson  Assrs

£3-9

Arbitration – 2

Miniffie v Marshall

Jas Brown Sworn

I was present in the Commercial Inn & heard a conversation & Deft said he wd go out to the Merri Creek in the course of the week & said he would pay the debt - £34 
Xd Said he would arrange matters with Mr Miniffie.  I do not say that Marshall said he wd pay Miniffie anything. I wd consider the arrangement was that he wd pay

John Caulfield sworn

Marshall admitted Miniffie lent him 34 £ & sd he wd never pay him

Xxd abt 9 mths ago

James Lushington Legge Sworn
I recollect abt 12 mths ago  he ,deft, admitted that Miniffie lent him £34

Commentary
John Caulfield was a carpenter in Little Collins St (Kerr)
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April 27 1842
Fletcher v Leigh – Bill of Exchange

£61-16

13-12-0 Int

£75 -8
Fletcher v Mills & ors Exec Bal acct

John Joseph Clayton
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April 27  Patterson v Hook  - Bill of Exchange

Signature of Bill admitted

John Rowe

I know Connor

Thos Connor Sworn
Butcher I know Deft Hook gave me a blank acceptance.  John Hook gave me the Acceptance it was in blank.  Plt filled up the Bill when he sold me the sheep.  The reason I got the blank Acceptance of Hook was that Mr Patterson did not know the no of sheep he had
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April 27 1842

Middlemiss v Robinson £16

Jas Liddy Sworn

Employed by plt prior to 1841 & since – work done for Mrs Robinson abt 1 (?) Augt 27 1841 – work done for Mrs Mills.  Phaeton was to be reqd to attend the Funeral – ready the day after I came in 

Mr Whitton Sworn

(voir dire)  Mrs Mills acknowledged she had a right to pay it as connected with the Estate 

John Jas Pears Sworn 

Later end of Augt

[Willis then has a X with a line through it]

Commentary
This case seems to be connected with the death of John Mills the brewer who died on 24 August 1841 (see Willis’ note on page 101)

James Liddy was a carpenter in Little Collins St (Kerr)

A phaeton was a light four-wheeled open carriage usually drawn by a pair of horses. (OED).  It was used to carry the coffin in funerals

John James Peers was a builder in Collins St (Kerr)

Hook v Power £12

Mr Billing(?e)

Sent (?) to work since 1st Augt - ? delvd meat to Dr Power

T H Power

I admit meat delvd on my brothers acct

Xd I made – I ordered the meat at wh I considered Rowe’s establishment – I believe the Establishment to have been Rowe’s
Non suit
Commentary
There was a Dr Richard Power in the Bunninong area

John Roe was a butcher in Little Collins St (Kerr)

Thomas Herbert Power was an auctioneer in Queen Street (Kerr)

Page 101
Mr Mills died 24th Augt

Moss v Were £35

Non Suit
Shaw v Moss £20-9-10

?

£90

George Shaw
Jackson agent made in pt payt he ordered latter pt of the goods in name of Moss – all the goods delivd by Moss 

Xd verdict £20-9-10
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April 27 1842 Were v Morgan  - Promy Note

£20

Mr Thurlow proves note

Richd Smith proves Indorsement

Reserved point Verdict for Deft

Page 103
[note below middle of page]

Objection

NB (?)  moy pd into Ct for certain breaches

Taken out with replication – satisfaction 

As to those points only

Waived by consent

Commentary
The Plaintiff was probably one of the Were brothers

J W Thurlow was a Solicitor in Melbourne

‘Reserved point’ – this note indicates that the plaintiff had probably raised some legal point against the decision to enter a verdict for the defendant – reserving the point meant that that point could be further argued or raised on appeal

The ‘objection’ on page 103 might relate to this point
A ‘replication’ was a reply to some argument raised by the opposite party

‘satisfaction’ related to the fulfilment of some obligation – often by some payment

‘Waived by consent’ indicates that one of the parties had abandoned some right with the consent of the other party
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Special Jury
May 2nd 1842
Goldsmith v Purvis  Act on Case

For deceitful Representation 

at the sale of sheep

699 sheep ewes, lambs & wedders of cert ages – Ewes 1,2 &3 yrs ? to shear certn weight of wool – to be pd for by a transfer  of land order valued at £389-10 rem of purchase moy £157-10 pd by bill at 4 mths renewable

Plea  Age confesses Damage £42-5

Sheep 23 short of number – only 14 lambs – invalids 25 returned too old 466 ewes

Plt remonstrated – requested to examine the mouths Gideon Stewart refused – the over aged sheep calculated in value £79-7-0  charged £150 – Deficiency in wool of 907 lb of wool - £45 more to be refunded

Chas Langhorn sworn

Inspector of the Market – proves 2 docs – to bein the hand writg of defendant

Alexr Anderson Sworn
Mercht – I know plt – he was in treaty with Mr Farquahar McKenzie for the sale of some sheep.  Abt 4 or 5 mths after his arrival – I know they were in treaty & Mr Goldsmith applied to me for an acceptance agst certain goods to pay for the sheep & the reason he did not buy those sheep 
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Was that the bill was not discounted.  The bargain went off – I recollect Mr Goldsmith telling me he hoped to carry out the arrangement – he considerd it a bargain – there were to have been lambs given in – no specified number to my recollection of lambs or sheep

XXed

Mr J Sugden Sworn

Sheriff’s bailiff & auctioneer.  I recollect selling some sheep belong to Mr F McKenzie on the 25 of Sept – one portion to Mr Jamieson & 2 portions to Mr Purvis  1140  Jamieson’s 8s Purvis 6/3 – I had a written doct – I had made every search for the Doct but cannot find it.  To the best of my belief the doct produced is a copy of the original but I do not know in whose hand writing.  The sheep were running near the Gouldburn – I gave instructions in writing to produce them

Mouritz Edmund Simmons sworn

No occupation.  I am living with Mr Goldsmith.  I accompanied him up to the Gouldburn in October to take delivery of some sheep purchased by Mr Goldsmith from Mr Purvis & Mr Jamieson.  The no I took home was 964 Mr Jamieson’s included.  When we arrived home there were 22 lambs.  The sheep were first counted out of the yard when delivd at the Gouldburn – sevl old sheep a few mouthed – sevl appeared very old & very lame.  Plt wished to have them all 
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mouthed.  Mr Stewart made an objection & said those were the sheep sold by Deft to plt he must either take them all or none at all – at last he said we might take out 20 of the old ones & after we [had] taken out 20 there were 4 more which Mr Stewart admitted were not fit to travel.  After these 24 were taken away the lambs were counted out.  I took the sheep up to Stewart’s house .  plt & Stewart went on first.  Mr Jamieson’s sheep were also there – they were running in the same flock – plt objected a second time to the sheep.  He said he thought these were not the sheep deft had sold him.  Objection made that there were not any lambs by their side.  Stewart said plt must take all the sheep or none at all.  Goldsmith said he was forced to take the sheep because he [was] obliged to stock pt of the run.  Goldsmith said he wd see Mr Purvis & try to get remuneration – objecting to the want of lambs deficiency in No and over age of some of the sheep & the sheep being prevented from being mouthed.  After this the sheep were taken to Mr Goldsmith’s station – they were sheared – the wool of the sheep was kept separate – not the wool of Jamieson’s & Purvis’ sheep but of this and the other flock.  10 bales marked (AG in a diamond) sent to Geelong – deposited at Mr Strachan’s – the sheep were exd mouthed after they arrived at the station by Mr Garrard the overseer.  Mr Mc Ready mouth the sheep in my presence - note taken of mouthing taken at the time.  I saw him sign the paper.  I believe (Doct procd to be the hand writing of Mr  A C McReady.  I am positive this was
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was the same flock bt from Mr Stewart of which 1/3 was sold by Mr Jamieson and 2/3 by Mr Purvis to plt. Positive there cd be no admixture whatever of ant sheep.  22 lambs arrived at Mr G’s station – some lambed on the road – none lost on the journey – lambs apportioned to the whole flock generally

Xed 

Came to the Colony on the 1st July last.  I knew nothing abt sheep before I came here  - I assisted Mr Goldsmith abt his station in various ways.  I recievd no remuneration I do all this work for nothing – he grubs me  - I have no benefit whatever in the station .  Mr Goldsmith was a friend of my father’s & I came out with him.  When I went up to obtain delivery Jamieson’s & Purvis’s sheep were all together in one flock.  I made no represent at the time.  I took over the sheep for the plt  ? & ? sheep were mouthed but Stewart refused to have the whole examined. 24 taken out of the flock mouthed.  I don’t remember any more caught.  I was there the whole time.  I don’t recollect any more than the 24 examined.  I can’t say that any more were handled.  The Shepherds might have handled them.  The Shepherd who was then with Mr Goldsmith mouthed the 24 sheep.  The Shepherd might have mouthed more of his own accord but he was not requested to do so nor did I see him.  The Sheppard & Mr Stewart picked
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The sheep that were mouthed out together  - the Shepherd was directed to mouth the 24 but he does not know of any other direction – I did not hear any direction given to the Shepherd except to count out the sheep & mouth the 24.  when looking over the flock there were 4 sheep not fit to travel.  The Shepherd looked into the flock and caught these 24 which he thought to be oldest and mouthed them

I was with Goldsmith & Stewart not by their side the whole time but they were there and I was there.  I cd not hear all the conversation that took place between these two gents.  The gents went up to the hut together after the sheep were delivd & I remd with the sheep .  I conducted those sheep to Mr G’s station.  Jamieson & Purvis were not separated .  the sheep were purchased some time in Sept.  I got to Stewart’s Station abt 22nd of Oct.  I can’t tell which were Jamieson or which were Purvis’ sheep – I did not find out at all which was the wool of either the one or the other – I can’t take upon myself to state how much Purvis’ wool [? Sheep] were deficient in wool.  We went by Mr Mollison’s home station.  I did not sell any of them by the way.  None were sold betn Stewart’s & Goldsmith’s  - the sheep were shorn in Nov – no sheep lost on the way – all right when I got home - - I got delivery of 964 sheep  the same no when I arrived at home  - I swear the sheep were Purvis’s sheep.  I saw them delivered.  I took them home and saw them mouthed.

Robt McReady sworn 

I am a sheep farmer
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I live within 5 miles of Mr Goldsmith.  I went with to Mr Goldsmith’s station with Mr Garrett and Mr Symnonds (?) to mouth some sheep bt from the Gouldburn.  I mouthed every sheep  - I made a Memdum produced 
Xd came to the Colony 3 or 4 years ago.  I don’t know those sheep to have been Deft’s – Two thirds of the sheep I xd amounted to 452.  I don’t know how many plt brought from deft

Per jury

I employed some 5 persons to mark down the result of mouthing the sheep.  Symonds did – I kept a tally

Hugh Jamieson Esqre sworn 
Stockholder

Purchased sheep from Sherriff on 24 Sept last belong to F McKenzie.  They were put up for sale by auction. I bt a third of 1140 sheep – I bt a 3rd of a mixed flock – I was to take my third of the flock without any selection.  I understood they were all of the same description. I shd understand lambs by their side – a fair dropping of lambs. Last year a fine lambing on the Gouldburn – abt 90 per cent – 14 not a fair proportion for 409 ewes – generally from 60 to 90 lambs per cent.  I shd say Mr F McKenzie managed his sheep well.  If I bht a flock of ewes with lambs by their sides I shd expect to get a fair per centage of lambs – but if the seller sd he wd sell a flock of sheep &  give in all the lambs by the sides of the sheep  I shd consider it wd be my lookout to ascertain the number.  I asked nothing abt the lambs when I bt the 1/3 of this flock.  I sold my sheep previously to any division to Mr Goldsmith’s to the best of my recollection for 12/- for the ewes and 9/- for the wethers 
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No stipulation with regard to the lambs made by me – if the sheep had had lambs by the side I shd have expected more than 12/-  - there was to be a fair division in the 1/3 of the sheep my brother sold he drew of the Rams 60.  If sound ewes were worth 12/- unsound worth 5/-.  When my brother sold the sheep to Mr Goldsmith he promised to allow Mr G on accd of the difficulty in drafting them off a certain reduction upon any very old sheep – in the same proportion as the allowance made by Mr Purvis – the 1/3 of the sheep sold by my brother were sold after Mr G had seen them  - I ? them without seeing them – Mr Purvis ? them without seeing them

X Exhibit Mr Purvis’s handwriting  I got pd by a bill at 3 mths

I sold the rams for 2 £ or 3 £ a piece

Rexd - Rams have been shorn – fleeces abt 2or 3 lbs weight  - more than ewes  - Rams very fine wool 

Per Jury – sold Mr G  abt 320
Alexr Donaldson Sworn

I was at Stewart’s station in Oct last.  Plt went up to take over sheep – Plt felt dissatisfied with the sheep on acct of the age – a few were mouthed 22 rejected – I bt the rejected sheep 7/6 a piece – a few of them died shortly after – a few died very old indeed – others lame not so old – Stewart sd there were some sheep too old to travel & allowed them to be mouthed

Xd I was present the whole time they were examining the sheep – heard no objection made for want of lambs – I heard
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No objection made by Stewart to Goldsmith or his shepherd mouthing the sheep

Js Saddler Sworn

Clerk of Shahan & Co Geelong – I weighed it 10 bales marked (AG) in a diamond.  Doct respect it produced – kept & weighed separately – gross weight 2392 lb 

O Gourlay Sworn
A sheep without teeth is of no value at all – I know Mr Mc Kenzie’s sheep – I consid the deft had pd the full value when he bt them- The sheep had been cattarh’d – broken mouth ones not worth more than 5/- per head – 2/3 or less than the value of a good sheep – if sheep had lambs by their sides – if the sheep were worth 15/- the lamb would be worth 5

Case 

Verdict £70 -10 -
Commentary
A ‘special jury’ was a jury consisting of jurors who had higher property qualifications than ordinary jurors
Adolphus Goldsmith and Mouritz Edmund Simmons arrived in Melbourne on the Caroline in 1841

Adolphus Goldsmith took over the Trawalla station near Beaufort in 1841.  He later became a Justice of the Peace and member of the Legislative Council in Victoria
One wonders whether the defendant ’Purvis’ was James Purves who owned stations and was an architect with an office in Collins St (Billis); (Kerr)

The note ‘Act on Case For deceitful Representation at the sale of sheep’ indicates that Goldsmith was suing Purvis in relation to some fraud about the sale of sheep – probably alleging that the sheep were said to be in good condition when the fact was that some had the viral foot & mouth disease

William Johnson Sugden was Sheriff’s Bailiff from 13 March 1841; he later became Chief constable in Melbourne

Farquhar McKenzie was an overlander had various stations over the years

‘the Gouldburn’ – one presumes the Goulburn River was the locality

‘wedders’ – probably the witness had used the word ‘wethers’ ie castrated lambs.

‘invalids’ – probably sheep with some injury or damage
‘treaty’ – this word was then commonly used to refer to a contract of sale of real and personal property
Mouthing sheep was a form of examination to check the age of the sheep or whether the sheep had the viral foot and mouth disease.  Sheep had 2 teeth for each year until had 8 teeth (Baker: The Australian Language p46)

‘Robt McReady’ was probably Robert Macredie (Billis)

There were several Jamiesons on stations in the Port Phillip District at this time; Hugh Jamieson and his brothers had stations at Tallarook and Tarcomb about this time (Billis)

‘Per Jury’ – this note indicates that a juror asked a question
‘Stewart’s station’ – several Stewarts had stations at this time (Billis)
Oliver Gourlay was a merchant in Melbourne
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May 3 – Anderson v Raymond – Trespass

Issue whether propty McNall’s or Anderson’s – Dam 1000

28 May 1841 purchase agreement with Anderson

Levy on 21st July 1841

Holbrod v Anderson 5 TR 545

Mr Belcher sworn 

Proves execution of Agreement

Xd – body of agreement in handwriting of McNall – agreement executed in Williams’ office – in addition to the parties and myself I believe but am not certain Mr F Dutton was present.  Anderson was present and executed at the same time – I am not aware that any moy passed – I cannot say whether any consideration passed  - Bill of 18th May 1841 - £120 3mos after date – Drawing endorsed by McNall & indorsed to ? and has been pd – bill 28th of May 1841 3mths £150  - acceptance of Anderson – I do not know for what transaction or what acct these Bills ( those produced) were given

Chas Williams sworn 

I believe the £120 Bill was given to me on the day it bears date – I know nothing abt the 2nd the £150 Bill 

Xd I 

John McNall Sworn
I know the agreement - I recd the consideration mentioned in it - Swears to 1 bill for £150 dated 28th of 
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May.  The £130 Mr Williams obtained on the Bill for £120 antedated to get discount at the bank at the time this agreement was entered into Mr Williams was in a hurry to get this £120 Bill put in the bank and he drew it out & then Mr Anderson & I cancelled the the £130 bill – I swear I received the £120 (? £130) at the time mentioned in the contract and that it was cancelled in the circs I have mentioned with our mutual consent after the contract had been fully executed – this bill ( £120) bearing date 18th of May was given to Mr Williams I am not certain when it was given during the transaction  - Bill for 120 20th (?28) May 1841 drawn by McNall  & accepted by Anderson 2nd Bill 6 mths mentioned in the agreement  - 28th May 1841 bill for £250 drawn by McNall & accepted by Anderson 9mths (3rd Bill mentioned in agreement – 28th May 1841 250 drawn by McNall & accepted by Anderson 12mths mentd in agreement.  I swear positively that the several bills mentd in the agreement were given to me on the day they bear date and were accepted by Anderson in compliance with the terms of the agreement – Schedule in witness Insolvency of 3rd Sept 1841 contains £720 Bill of Exchange disputed property  - sheriff ? on 21st of July & this action threatened & Commissioner refused licence – consideration (?) for Bills of Exchange is what is mentd in the agreement.  I delivered up the property to Anderson myself & renounced the possession except the Hut.  Plt paid the labourers in compliance with agreement.  He pd them after the levy – there were 6 men at the time of the levy on the station – a horse sold by me
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to Anderson included in the agreement was sold to Anderson to Brown.  Anderson sent an order to me to deliver it . I was there superintending the place & am still – this was after I delivered up the property to Anderson – I did not receive the purchase money for the Horse – I am not sure if it was paid – in consequence of the levy all operations on the farm were stopped – preparations were made for putting in seed abt 10a of land

Xed
The £120 Bill was endorsed to Mr Williams while witness was negotiating the sale to Anderson – the other Bills were accepted on the 28th of May at the time of signing the agreement – at the time I was negotiating when writg out the agreement – it was not intended that the 1st Bill shd be drawn in two they were all drawn out the original Bills were drawn out ? was due Mr Sutherland £150 which he consented to take Mr Anderson’s acceptance in Payment – that was the reason the original Bills were divided to pay Mr Sutherland & this bill of Mr Williams’s the receipt on the back of the agreement was given to that effect – I can’t swear that the 130 £ bill which was cancelled in lieu of William’s was accepted.  The £120 Bill was not accepted or written out previous to the agreement .  the agreement was not signed the day it was drawn – the agreement was executed on the day of its execution.  The £120 Bill was given to Mr Williams at the time I was negotiating the agreement
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Mr Anderson accepted the £120 Bill before the agreement was made & Bills to bear interest  at 10 per ct – Bills not made to bear interest – Agreement in my own handwriting – it was written some days previous to the 28th May – it was dated the 28th May in Mr Williams’s office – Anderson was my overseer for two years previously and up to the time of this transaction at £100 per ann – Anderson was not a man of property at that time.  The agreement with Anderson was for the express purpose of benefiting my creditors.  I never presented the Bills for payment .  I had my living while I acted for Anderson after I sold him the property. I have been in the habit of making sales of portions of this property after the transfer to Anderson Hay & potatoes & to whom a load of hay to Mr McGavin – a groom has had stables from Anderson – I sold him hay ( & took a receipt in his own name) – there was a dairy  the prime produce of the dairy went to pay the man.  I had an acct with   Townsend the grocer for groceries for the establishment – no acct Mrs NcNall sent for groceries.  I told Townsend  he might get a horse for the supplies from the station.  I don’t recollect any supplies of butcher’s meat from Crosly – I never directed Crosly to lend Anderson £15 or any sum & put it to my acct while I lived in the house now Commercial Inn.  I got meat from Crosly.  Anderson worked in that house in June.  I sold it to prevent it being sold 
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by the Sheriff for nothing or next to nothing

Rexd

I swear distinctly I made this sale for the benefit of my creditors – I had a farm adjoing – I rent it from Capt Roach – never pd any rent – the supplies were chiefly  for Anderson’s place  - the only remuneration I received for superintending Anderson’s place was Board & Lodging for myself & family & I was to be allowed by the Trustees to muster some cattle which had been mine over the River – I have to account to Anderson for what I have sold

C Williams recalled

I don’t believe the Bill of Exchange for £120 was antedated – I got it discounted on the 25th of May – I have always understood it was given for cattle sold to Anderson by McNall – as far as my memory bears me out the Bill was given the day it was dated – I wrote the Bill myself – I know nothing about a bill for £130 given about this period – the Bill of £120 was given to me in part payment of a pre-existing debt – Anderson never owed me any money

Xexd

I know nothing about any other Bill than the £120 – I was not present when they were drawn

Rexd  - the 120 £ Bill was drawn by me – I think it was left by me at Mr Anderson’s for acceptance
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John Brown sworn

I purchased a horse from Mr Anderson about a year ago for 60 – I settled with Mr Anderson partly with timber partly with cash – I dealt with Mr Anderson as proprietor of the horse – he gave me a Deadline note to deliver to McNall who gave me the horse – the horse was in the harrow when I arrived – he was taken out and given to me – I did not treat with McNall at all  - I received the horse as Anderson’s horse

Xd – the horse was harrowg – McNall was ploughg- McNall said it was right and asked if I was going to take him with me

Squattg Licence admitted

All sold admitted to be worth a £1000

Mr McVittie Sworn

Proves Squatting licences for places in question

Mr Hutton Sworn
I recollect a Sheriffs’ sale last July of cattle & sheep belonging to McNall – I am not acquainted with those in question – I was not present when the cattle and sheep were sold – I seen some of the sheep & working bullocks – I know Gellibrands station  - I don’t know the cattle I have seen were any of the cattle 
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sold by the Sheriff – one or two milking cows very good wd have bt 10 or 12 cows – working bullocks valuable

Xexd

I merely go on what I saw on the station

Case

Mr Croke for Defence

McNall’s prevarication – exercised subsequently – acts of ownership – lived on the property – Val conson paid I deny Kennett ats Cadogan 432  - contract stipulates that propty shld not be sold but for payt  of Bills  - no intst made payable by the two last Bills – McNall’s dealing with Towend for supplier’s wife – Bills in McNall’s possession with reference to clause in agreement.  Bills one for £130  - one for £120

Verdict for Deft

Commentary
The plaintiff ‘Anderson’ was probably Phillip Anderson – a publican in Collins St who owned Gellibrands Station (Billis)

The defendant ‘Raymond’ was probably Samuel Raymond who was then the Deputy Sheriff in Melbourne and involved in the administration of Insolvency cases.  The case was to determine whether some land had been legally sold to Anderson or was still part of the estate of the insolvent John McNall who was a butcher.  He had purchased land in East Melbourne and Richmond in 1839 and when he became insolvent in 1841 any land he still owned would be part of his’ estate’ to be administered by the relevant officials.  However, the evidence might indicate that the land in issue was subject to a ‘squatter’s licence’ and might not have been the land near Melbourne.

William Redmond Belcher (1814-73).  He was an auctioneer and clerk (who became insolvent in 1842) and then he became Clerk in the Court of Petty Sessions
Charles Williams was an auctioneer

‘Deadline note’ – containing an unchangeable date for some activity
William McVitie was a clerk in the Sub-Treasury office which would have records of squatting licences

‘Mr Croke for Defence’ – this note would indicate that there was some government involvement in this case as James Croke’s appointment was for legal representation in both civil and criminal cases.
‘McNall’s prevarication’ – this note indicates that Croke was submitting to Justice Willis that McNall’s evidence should be rejected as untrue in relation to the essential aspects of the case
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Specl jury

May 4th 1842

Orr v Cheyne  - Asst Sugar

Nonsuit

Dykes v Fawkiner – Asslt

£100

Fredk Burrows sworn

Clerk to Messrs Meek & Clark

Servd Notices required by the Stat (Statute)

John Meesham sworn

On the 21st of Nov last on a Sunday afternoon I was coming down Little Bourke St .  I saw plt & deft and thought it advisable to listen.  Deft was acting as Chief Constable at the time.  I heard Dykes say to Fawkiner where’s you wart – I have had a warrt out against you for a long time & I shall take you & chance it – with that Dykes makes a reply the mony is paid – he sd if you will come to my place I’ll show you the recpt.  They went away and I saw no more of them.  I did not see any harsh conduct much  - they went away – I saw the arrest – a good few people in the street

Xexd

I don’t recollect the month.  I knew the plt in V D Land
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Mr Wright Sworn
( Rect – put in from Clerk of Bench)
I saw Dykes in the Watch House 11 or 12 days after I sent up to Kirkland either to discharge Dykes or to write to Mr Fawkiner that he had been taken in custody – Mr Kirkland – recpt given at the Brisish Hotel

Xexd – I believe Kirkland was in office at the time – this was after office hours

James Burnett Sworn
 On Sunday evening abt 20 or 21 Nov I was in the Watch House & Dykes was bt in  - he was there 3 or 4 hours – Fawkiner came in ans asked Dykes if he had pd the fine – he told him he had, F asked if he had a recpt.  Dykes sd he had  - Fawkiner asked who Dykes had pd it to.  Dykes sd to Kirkland the C Clerk .  Fawkiner sd he had a night to pay it to him.  F said he wd keep Dykes in the Watch House all night.  I came out at the same time with Dykes

Xd – I was in the Watch house fro Saturday evening till Sunday night 

Mr McLaurin sworn
The Returns of fine sent to Sydney.  Kirkland was Clerk of the Bench till 16th of Nov.  I went into office on 17th merely to transpose fines generally
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Collected through the medium of a constable & pd to the Clerk of the Bench.  I though Falwkiner wanted me to say as much as he cd in my favour

Mr Meek sworn

I know deft I applied to him respecting this action – he asked what we would take to make the matter up – he offered £10 which I would have taken but never pd so I proceeded – this was aft notice

Xed – he promised to pay in a few days – he never pd

Case

John Waller Sworn
I knoe plt – I had a warrant agst him for levying on his goods for a fine imposed on him at the Police Office for Sly Grog Selling.  I left the warrant at the Police Office.  I have searched for the warrant and not been able to find it.  I had that warrant in my possession 14th August last.  My firm belief was that the plt was gone to V D Land – after the warrant was issued I found that the house was gutted – I found not distress on the premises – Fawkiner was aware I had a warrant – to the best of my belief it was a warrant of distress

X I would not have apprehended the plt under that warrant

John Guest Sworn 

Was Watch House keeper
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In nov last I saw plt in Watchhouse on 21st of Nov at 5 o’clock – at 4 o’clock – a constable named John Farrell brought him – Fawkiner came about 20 minutes afterwards.  I heard Fawkiner ask Dykes if he pd the money – he sd he had to Kirkland.  Falkiner sd it was nothing the money sh have been pd to him or into the Ct – abt ½ past 8 o’clock I received a note from Falkiner desiring me to release the plt

John Farrell sworn

Plt given to me in the charge of the Chief Constable – Dykes has told me in taking him to the Watch House that if I wd go with him he would show me the receipt

Xd – Dykes declared he had pd the money but I cd not believe it or Fawkiner wd not have apprehended it – Dykes sd he wd make Fawkiner pay for it – I had anor man in custody Smith for Cattle stealing

F B St John Sworn
I recollect Fawkiner coming to me saying he had apprehended Dykes convicted of Sly Grog Selling but since he had heard there was a Recpt given by Kirkland and he wanted my authority to discharge him 

Xed

About ½ past 8 o’clock discharged
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Mr Barry in reply

Verdict

Plt £20 & costs

i e Deft to pay costs

Commentary
The notes about this case indicate that Dykes was convicted, in the Court of Petty Sessions of the summary offence of selling liquor without a licence (commonly known as ‘sly-grogging’) and fined.  When the fine was not paid the appropriate official issued a warrant of distress against Dykes – an authority for the seizure of Dykes property and its sale to obtain the fine.  Such a warrant did not authorize the arrest of Dykes or holding him in custody.  It would seem that Fawkiner (Falkiner) misunderstood the authority given by this warrant of distress and arrested Dykes and had him taken into custody. 

Frederick Edward Falkiner was appointed Chief Constable in June 1841 after William (‘Tulip’) Wright, had been removed from that office (VPRS 19 Unit 16)

‘Meek & Clark’ were Solicitors in Melbourne
‘Servd Notices required by the Stat (Statute)’ – it is possible that some legislation then required that a formal notice had to be given before action was taken against a constable purporting to act in his office.

J D Kirkland was a Clerk of the Peace in the Court of Petty Sessions at this time

J M McLaurin was a clerk in the Court of Petty Sessions
Major Frederick Berkley St John was a Magistrate in Melbourne at this time 

‘Mr Barry in reply’ – this note indicated that Redmond Barry was counsel in this case

In October and December 1841 Major St John, the Magistrate, wrote to La Trobe complaining that the Chief Constable Falkiner would not obey his orders and wanting him dismissed. La Trobe approved of Falkiner’s removal and that Wright could be reinstated (VPRS 19 Unit 23) 

Falkiner later operated hotels in Melbourne and, after an incident at the races in September 1846, he attacked a man named James Watt with a whip handle.  He was tried before Justice a’Beckett on 17 October 1846 for wounding with intent to maim and was convicted of common assault and ordered to pay a fine of twenty shillings to the Queen and to be imprisoned until it be paid.  
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May 4th 1842 – Hamilton v Street – Special Agreement

Breach  - 500 (?200) £

Deposit £150 to make the purchase

Delivered on a day certain

No deposit paid

Charles H S Wentworth sworn

Commission agent (Proves agreement) signed on 5th of February arrived at the station on the 4th daylight  - Deft rode around the run  - sd he liked the sheep very much indeed – offered £630 for the sheep cash – next morning drew out the agreement in the presence of Trotter & plt – Deft sd he did not regret his bargain – deft an old bushman acquainted with sheep – it is usual to make a deposit – Deft sd he would make it when he got to Melbourne – deft sd he had not pd the deposit when I spoke to him in Melbourne and regretted it very much – promised to meet me  & Mr Hamilton to settle the matter – his money matters presented him abt the 17th down to Saturday 26th February (Note from Deft of 28th February 10 days after he should receive the sheep put in).  I believe Mr Hamilton was prepared to deliver the sheep according to the agreement  - no party present to accept the sheep on the part of the deft – no demand of delivery made on his part – no warranty given
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I believe deft examined the sheep

Xexd I have known 8/- given for sheep

Augustus Morris sworn 

I reside at Lake Colack within 5 miles of plt’s station 

Verdict for £450

Subject to the award of Mr Cooke

Commentary
The plaintiff was possibly E D F Hamilton who had a station near Colac at this time (Billis)

Charles Henry Seymour Wentworth was a Commission agent in Collins St at this time.  He was a ‘broken down swell known about town as “The Doctor”’ (Garryowen pp 464-65).  He had been Clerk of the Bench in Geelong in 1839.

He had been stabbed by John Sharp (Sharpe) in Flinders Lane between 12 & 1 am on night of 14 March 1842.  Sharp was acquitted before Justice Willis on 18 March 1842 (Willis Note Book No 13 page 44)

Augustus Morris had the Ondit station near Colac at this time (Billis)
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May 6th 1842

Robins v Barrett  Special Asst

Chas Vaughan Sworn

Proves the invoices of the watches

Fair Value

H S (?) Baker sworn I know deft – he told me to take 4 watches and deliver to him by plt for sale – I did so – the watches were kept in a desk – the room they were kept in was the last room on the prems communicated with the Parlour & the Parlour with the shop (Plan shows the room wherein the watches were kept)  the next morning after the loss of the watches  I picked up a pencil case of Mr Barrett’s in the yard – no marks of burglary – the back door leading to the passage was found open  - its own key was inside the door – no trace of violence whatever from any place  - no appearance of locks having been picked – a strange key in one of the locks – a great many persons on the prems that night – strange key in the door of the shop – places all locked up I believe – a good many dissolute  people there 

Xexd – I had been about 12 mths previous with this robbery with Barrett.  Mr Barrett had been in the habit of taking charge of property for sale – he is very timid of his property  - 4 doors between the auction room and the room where the robbery is said to have taken place – I was the first that evening that went out of the auction room.  Mr Barrett gave me the key to open the auction room door that
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I found locked as usual .  I did not discover the shop door open.  I went into the kitchen - I found the back door open.  I then saw the shop door open – strange key in the shop door on the passage side – abt 10 or 11 o’clock we found the place we immediately informed Mr Barrett who went into the room & returned and said he was robbed.  The moment I went into the shop I turned my head towards the window & I discovered the glass frames in the window open & discovered a quantity of jewellery had been taken from the window & the cards left Barrett’s jewellery – we went thro the parlour to the bed room and found the desk open and a quantity of papers strewed about – the watches were gone – there was money of Barrett’s in the desk which was taken on by Barrett himself wedding rings of his also – Robins got one of the 4 watches back before the robbery took place

Rexd – I can’t swear the watches were in the desk that night

Per jury

It is not usual to make a charge where the property is not sold

John Shanks sworn

I remember a conversation between Barrett & Robins about the loss of the watches – Robins asked him if he would pay him – he would take half – Barrett said he would pay him in any other way than putting his hand in pocket by conveyancing or auctioneering  - he disputed his right to pay
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Xd  - no interest not the slightest

The amount was not stated which Robins would take

Case

Defence

Mr Murray

Whether ordinary case – accident – same case as if his own property

Mr Wright Sworn
I recollect Barrett coming to me abt a robbery – good lock – never saw a more substantial one – I unlocked the door with the same key.  No servts left in the house at that time – that key opened the door into the shop – some days before I was looking at a watch in the desk belonging to robins – I considered the room where the desk was by far the most secure part of the house – difficult to get good servts.  Barrett used every exertion to discover this property

Xexd – As chief constable I frequently looked into these night auctions on acct of the people which attend

George White Sworn

Mercht – I know Deft a robbery took place in his house in June 1840 – I was living in the house at the time – I was in the auction room till between 10 & 11  plan correct   barrett was in the habit of keeping valuable watches in the writing desk in
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That room – I had seen them abt a week – Barrett very careful

Xexd – I can’t swear the watches were left in the house that night – I know nothing abt the terms on which the sale was to be made

Mr Barry reply

Verdict for plt £39

Commentary
The plaintiff was probably Thomas Ackerly Robins who lived in Flinders St.

The defendant was William Barrett the auctioneer in Queen St

The notes indicate that Redmond Barry appeared for the plaintiff and the Hon Erskine Murray appeared for the defendant 

Henry Baker had the Imperial Hotel in Collins St  

John Shanks had the Royal Highlander Hotel in Queens St

William Wright was chief constable when this incident occurred
No trace found of anyone being charged with any offence in relation to the watches mentioned in this case
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May 6th 1842   Ewart v Allan   £92-4-2
Dr Clarke’s evidence  (taken de ?? by consent) read

John Stafford Sworn

I recollect August 1837 two or three conversations between Ewart & Allan  - no ? some bullocks.  Ewart sd he had bullocks in his possession – he offered to lend them to Allan – he said they were rung in the bush – they cd run with his cattle working them wd do them good.  Ewart never asked any remuneration – Allan said he did not want to take them without paying for them – Ewart sd he did not want it – Ewart was with Allan for some time – I know plt was in Deft’s service  [on Page 129 opposite these note Willis has written 

‘Bullocks 38 -17

Wages 23-3’]

Xd Plt stated he was under obligations to deft for his Kind (?) – Ewart was out on Allan’s station – I consider it more of charity

Mr Sellers Sworn
I know plt – I knew him in 1839 – he kept livery stables – I know of his having horses of Deft’s to break in Xd (?) horses to bart – I recollect Ewart healing a bay colt of Allan’s & backing it myself very wicked (£4) keeps (5 £) well broken 
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 Entire colts – keep admitted – I remember hearing Ewart coming to me and saying he wished Allan some he wanted to get some gilt (?) – he asked Allan for a settlement for the working bullocks & breakg in the horses.  Ewart said you might as well let me have the black colt – Allan said no Ewart you shall have anr colt – I understood it was in payment – I considered the black colt worth £70

Michl Hogan sworn

I know deft – I don’t know where the bullocks were let the bullocks were there – sometimes I worked them I cd not tell you wht time they were there – I recollect Ewart breaking in 2 colts & Cutting others

£31 admitted – more pd than this amt

Andrew McNaughten Sworn

Ewart was never at Allan’s as a hired srvt

Peter Thornton Sworn
F Faukiner Sworn

Had a conversation with Ewart about Dec last he sd Allen was indebted abt £19

Plt 24-19
Commentary
Dr Jonathon Clerke (Clarke) was in the Geelong area

In 1842 John Stafford was the landing waiter and tide surveyor at Williamstown (Kerr)

Andrew McNaughten was the lighthouse keeper surveyor at Williamstown (Kerr)
Frederick Edward Falkiner was appointed Chief Constable in June 1841. One would not expect the evidence recorded in this note to be admissible unless it was part of the Defence case 
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Asserrors Messrs Ryrie & Were

May 30th  Walton v Serjeantson - £52-5-3

Verdict £43-10 costs
Commentary
Arthur Sergeanton was a settler in the Port Phillip District (Billis)
Harper v Raymond - £31-17-9 – Debt

Escape

NonSuit

Stephens v Pascoe £379- 16-3

Mr Wilson Allen Sworn

Proves deft’s hand writ- to a recpt & acct

H F Gurner 

8 Bills offered for paymt of debt at long dates

Verdict £300

Commentary
Henry Field Gurner was the Crown Solicitor but he had the right of private practice
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June 1st 1842
Morgan v McInlay

Chas Jones proves doct (Customs house transfer)

John Miller sworn – Custom House Officer

Transfer of tobacco from McInlay to Morgan  per Statesman No 4 – proves also Entry McInlay to Townend 

I wd not have transferred according to that order unless McInlay had come down and transferred it in the book

H G (?) Townend Sworn
Tobacco resold by McInlay at 1/3 per Tb (?)  1/8 a fair price

Morgan told me  McInlay sh not have sold it.  McInlay said to me Morgan cd not pay his bills

Defence

Mr Murray
Tobacco has not been sold – sold in 1840  - completed 14 mths after

George Allen 
I was in deft’s office in 1841 / July & August & saw plt there  - first plt asked for a balance due to him G McInlay in June 1841 (Mr Meek proves handwriting of 
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Morgan to bill

Mr Henry Buckland sworn

What I understood Morgan to want was the balance that McInlay was owing him after acct for the tobacco which McInlay had sold McInlay’s answer was as soon as the bill was pd – then I’ll pay you the balance – I have no doubt that the bill produced was the one Morgan said If McInlay wd not pay him he would go to the fraud – I never did hear Morgan give permission to McInlay to sell the tobacco.  The tobacco they wer talking about was sold to Townend – in McInlay’s absence Morgan called on me about this tobacco – I told him that the tobacco was sold by McInlay and placed to Mr Townend.  Morgan’s credit then says M must pay for it

Xexd Morgan appeared perfectly satisfied that McInlay had sold to Townend & all he wanted was the balance.  I know nothing about the authority 

Verdict for Deft
Commentary
There was a McKinlay who was a merchant in Little Flinders St

Charles Jones had been bailiff of Court of Requests.  On 9 April 1842 he was convicted on a charge of attempted bribery with intent to prevent the course of justice and imprisoned for 2 years and fined 100 pounds and imprisoned until the fine was paid.

Henry Townend had a grocery store in Collins St 

The Hon Erskine Murray was Defence counsel
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June 1st  McDermott v Lemain - Bill of Exchange
C L Hussey Sworn Proves the hand Wrt of Lemain and of Langhorne Bros

Mr H Lindsay  proves presentation – dishonour and notice to Lemain of dishonour put in Post Office & Drawer acknowledged notice of dishonour

Xed  I wrote

Proves hand writing

Mr Langhorne

Alterations at the request of Mr  Highett of the Union Bk as the Bills were sent down there for collection – I had not the consent of  the deft when I altered the Bill – the Bill was endorsed and negotiated by Lemain at the time of the alteration – the Bill was drawn at Sydney – Alteration ?  Acceptance my brothers – Lemain did not assent to the alteration

Commentary
Charles L Hussey worked for the Bank of Australasia

The Langhorne Bros were merchants in Little Flinders St 

William Highett was the manager of the Union Bank
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June 3rd 1842
  Mr Barry -  Carrington & anr v Lazarus  Rent £62-10

Administrator of doct

Hill in possession – demised to Lazarus – Hill assed to plts - & pltfs gve Lazarus  notice of Assignment

Verdict for deft

Commentary
Redmond Barry appeared as counsel

Horatio Nelson Carrington was a Solicitor

Moses Lazarus was a draper & clothier in Collins St 
See notes on Page 93 (April 22nd 1842) about this case

Page 137
Doe dem Bowman & anr v Lazarus – Ejectment

Mr Barry Mr Meek

Grant from Crown put in - condition complied with – proves motrgae deed from grantee to Bowman

Mr Williams under power of sale 9 months notice must be given to the mortgagor

Mr Meek proves condition broken and estate becomes absolute

Verdict for plt

Commentary
‘Doe dem’ – see Glossary file
Redmond Barry appeared as counsel
William Meek was a Solicitor
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June 3rd 1841 [‘2’ written above ‘1’]  Harper v Locke

Mr Sewell – promissory note endorsement dishonour proved – time of notice of dishonour premature

Chas Laws Hussey – teller in Bank of Australasia

When a Bill is dishonoured we give notice the following day – notice is written on the same day

Richard Smith Sworn – proves Mr Williams doct put in then – I at first said I wd admit it delene assc sayg I wd not exclude what the parties might wish to have submitted to another Court but I did not think it evidence  I know David Scott
I refused to admit as evidence certain documentation – tends to shew that the payment of the note depended on certain circumstances in which one Scott was involved, & that the payment of the note was merely contingent & the negotiation ought to have been restrained

JWW

Commentary
William Morris Harper was a merchant at Queen’s Wharf

William Locke was a merchant in Flinders St

Edward Sewell was a Solicitor

The notes from’– I at first said’ to Willis’ initials seem to be notes relating to issues concerning the admissibility of evidence and Willis’ concerns that he knew the David Scott who was somehow involved in the case
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June 3rd 1842 - Chisholm v Cannon

C L Hussey sworn

Mr Baxter – bills do not bear any resemblance to Cannon’s signature – gave the Bills to Mr Snodgrass - know nothing more

Henry Fowler Sworn – I saw Cannon write both – I know the Bills have been paid – I received £126 myself – proves a document

Xexd I believe Chisholm got £25 (recpt proved)

Peter Snodgrass sworn 

These are two Bills I gave to Mr Chisholm for the purpose of collection & when collected to place them to my credit – I distinctly told Chisholm he was not to sue Cannon – he has no authority from me to commence this suit – I am aware of the Bills being duly pd

Non Suit
Commentary
There were several Chisholms and Cannons in the Port Phillip District at this time.  It may have been John Moffat Chisholm (see page 143, below) 
Chas Laws Hussey was a teller in the Bank of Australasia

Henry Fowler was a settler on the Hume River

Peter Snodgrass was a settler
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Ex parte Carrington
Agst

?? Rule for Discharge of Attachment

Mr Cunninghame
3 questions

1st with regard to the interpretation of the Act – meaning wheresoever or with whomsoever – argues ? as to the clause of the Act ? Attachment Act & English Bankrupt Law

Carrington refuses to comply with his own proposal

Mr Barry
Misconstruction Misreading

Misapprehension on the part of Cunninghame

Analogy of Brupt Law – property – actual possession

/Chose in action Garnishee – commission

Mutual Debt 195 Arch p? Bankrupt Law – Attachment must be dissolved – Intention of the legislature was not to give power of English ???? except particular clause as to attachment – Effects not to extend to chose in action – objects to assessment in point of form – Assc does not mention amount 

Leave the colony

June 8th 1841 

Mr Cunninghame 

Debt continued ?  as to the debt not being reduced onto possession

Money here was received

Mr Barry

Ld Bacon – argument additional reasons 

Commentary
This date should be 1842
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Technicalities Affidavit insufficient additions

Chose in action Chief commissioner superior to decisions – Rt of possession & rt of property

Informality of process

Rule discharged
Commentary
This case is connected to that heard on 25 April 1842 re Snodgrass (see notes)
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July 13 1842 See next Vol of Note Book

Ex pte  J M Chisholm Re Meek

Rule Nisi

Read Chisholm’s aft

I March 1841 put into Meek’s hands 3 Bills of Exchange Amt to £142-2-1 – Instructs Meek to proceed agst acceptor – demanded restitution of Bills – Never reced paymt – knows not whr proceedings have been taken – No Bill of Costs or acct delivd

Ross’s aft – 10th June 1842 1st Letter – 13th June 2nd letter admitted by Meek 

Commentary
John Moffat Chisholm was a draper in Collins St.

William Meek was a Solicitor
Pages 144 -45 blank

Page 146

Mem

I asked Mr J B Were if he had got his Commission to act as a Magistrate – he said no he had never received it – he had only recd letter from the Col Sec & been gazetted – his name was in the Precept – I said I merely mentioned the ? because if he had acted without a commission & any of his acts were objected to he would be in jeopardy – He said there were many Magistrates in the same condition.  I said yes and that I had spoken to them – to Dr Martin this morng.  I instanced Mr Croke having acted witht a Commissn & the effect of it on the sentences passed at the Q Sessions previous to my arrival – Mr Were said he wd write to H E on the subject – he thought the Gov wd indemnify 
Commentary
In October 1841 George Arden was charged with Criminal Libel in relation to a letter, published in the Port Phillip Gazette, which was critical of Willis.  At the committal proceedings the Justices discharged Arden and, apparently, on the following day Willis invited Were to his chambers and questioned him about the validity of his (Were’s) appointment as a Magistrate. (see Behan pages 108-15)

[End of notes in this book]
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